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Abstract

:

Enforcing criminal tax law in Indonesia presents a critical yet challenging task, because of the intricate interplay between tax and criminal law interests. The Indonesian Government has introduced leniency in tax criminal law enforcement, guided by the ultimum remedium principle, where criminal sanctions are considered as a last resort. Under this policy, tax offenders can absolve themselves from legal liability. However, such leniency throughout the enforcement process can lead to perceptions of injustice within society. This research uses descriptive, evaluative, and normative juridical methods to examine Indonesia’s approach to enforcing criminal tax laws within the framework of tax and legal interests. Our findings reveal that the current policies heavily favor taxpayer interests by providing numerous concessions to offenders. This trend is concerning, as it may result in a surge of tax crime cases. Conversely, adopting the primum remedium principle, where criminal sanctions are the initial response, poses the risk of harsh legal consequences. In light of these challenges, we propose a balanced approach incorporating elements of both ultimum and primum remedium principles to establish clear boundaries and provisions within criminal tax law enforcement policies. By doing so, we aim to accommodate tax interests while upholding legal interests.
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1. Introduction


Indonesia, as stipulated in the 1945 Constitution (Indonesian Constitution of 1945 as Lastly Amended in 2002 n.d.), Article 1, paragraph (3), is founded as a legal state. Its evolution has spurred rapid national development, necessitating continued support from all citizens. In structuring the government, the state is mandated to safeguard its citizens’ interests across all domains, requiring funds primarily derived from taxes. Therefore, citizen engagement in development financing is imperative, demonstrated through tax compliance. The bedrock for tax implementation in Indonesia lies in Article 23A of the 1945 Constitution (Amendment IV), which mandates that “Taxes and other levies for State needs shall be regulated by law”, signifying adherence to legal frameworks in all tax matters.



According to Adriani (Waluyo 2011, p. 2), taxation represents a contribution to the state treasury, enforced upon those liable, according to regulations, without direct remuneration, aimed at financing government duties and public expenditures. Tax collection serves as a cornerstone for the government to generate public revenue, enabling the financing of public goods and socioeconomic equity through redistribution (Claus et al. 2014, p. 173). In the absence of taxes, modern governments are unable to fulfill administrative or redistributive functions (Sikka 2017). Tax compliance stands as a primary concern for both developed and developing nations, given the pivotal role taxes play in state finances (Abu Hassan et al. 2021). It entails taxpayers accurately declaring income and fulfilling their fiscal obligations (Alm 1991). Citizens are expected to adhere to tax laws as it underpins a nation’s development and citizens’ welfare (Hartner et al. 2008). Nevertheless, despite numerous incentives and facilities offered by the state, including those for tax offenders, not all taxpayers exhibit honest tax behavior. The utilization of tax incentives in developing countries remains contentious as a result of substantial, sometimes overlooked costs, potentially engendering distrust in government and perceptions of injustice (Klemm and Van Parys 2012; Aktaş Güzel et al. 2019).



Over 70% of Indonesian revenue is derived from taxes (Kemenkeu 2023), with the remainder largely sourced from loans. Tax targets increase annually in tandem with heightened expenditures, prompting tax authorities to implement provisional measures until systematic interventions are enforced to mitigate tax risks (Ovcharova et al. 2019). The Indonesian tax authority, the Directorate General of Taxes (DGT), has initiated studies exploring the impact of detection likelihood and punishment severity on tax compliance (Allingham and Sandmo 1972).



Taxpayers often engage in tax evasion (Oberholzer and Stack 2014), an illegal and intentional act of reducing tax obligations according to prevailing laws and regulations (Chelvaturai 1985, pp. 5, 8; Alm 2012; Kaulu 2022). Losses of over USD 650 billion annually are incurred globally owing to tax evasion (Crivelli et al. 2016). Tax evasion is the subject of investigation as it is considered a crime, however, there is a perspective that tax fraud has evolved into a crime whose consequences must be managed, rather than a crime that must be suppressed (De La Feria 2020).



Tax evasion has increased in Indonesia in several ways, mainly due to excessively high tax rates, insufficient communication from tax authorities to taxpayers regarding their rights and obligations in tax payment, and a lack of decisive action from the government in addressing tax fraud (Wahyuni 2011). As a result, the DGT has implemented a tax enforcement policy against rogue taxpayers. Tax enforcement enables the government to eliminate tax evasion at a lower cost, as opposed to simply encouraging individual taxpayers to follow tax legislation (Galbiati and Zanella 2012). Hence, the Organization for Economic Cooperation and Development (OECD) has cautioned against the dangers of tax crimes and principles established for combating them (OECD 2017, 2021a, 2021b). Please refer to the Table 1 below for the number of tax investigation cases concluded and terminated in Indonesia between 2018–2022.



Table 2 below exhibits the number of tax crimes and the extent to which Indonesia suffered with regard to tax losses in 2018–2022.



Laws are fundamental to regulating life in society. As Woodrow Wilson stated, “Every citizen should know what the law is, how it came into existence, what relation its form bears to its substance, and how it gives to society its fiber and strength and pose of fame” (Grilliot and Schubert 1989, p. 19). A basic comprehension of the law and legal system in one’s community promotes an enhanced comprehension of the role the law plays in a complex modern society. Law is a dynamic force that maintains social order and prevents societal chaos. Applying the law to factual situations is necessary when there is controversy between two or more persons, or when individuals seek guidance concerning the consequences of their conduct in any form (Grilliot and Schubert 1989, pp. 1, 3).



The nature of law itself is a set of rules that form the patterns of behavior in a given society (James 1976, p. 4). To ensure the continuity of balance in relationships between members of society, legal rules are required based on the will and conscience of each community member. Legal regulations that regulate and force members of society to comply, create a balance in every relationship within society. Every social relationship must not have a conflict with the provisions of existing and applicable legal regulations in society (Kansil 1989, p. 169). The law is so versatile and vast that it is impossible to state it in one satisfactory formula (Apeldoorn 1959, p. 13). However, three elements of legal objectives must be present proportionally: legal certainty, justice, and purposiveness (Radbruch 2006). The ideals of law are one unit; they cannot be separated individually and all three must be considered when enforcing the law (Mertokusumo 1986, p. 130). Based on the explanation above, it can be concluded that the objective and interests of the law are legal certainty, to uphold justice, and purposiveness.



Criminal law is a form of law in Indonesia. It has the general objective of maintaining order in society, and its specific aim is to tackle and prevent crime by providing harsh and sharp sanctions to protect the legal interests of individuals, society, and the state (Rahmawati 2013).



Criminal law serves a subsidiary function, filling in the gaps when other legal functions are insufficient, and is often considered as the ultimate solution. However, under the current conditions, which are often seen in the media, criminal law is no longer the final means of resolving disputes. Criminal law is the preferred solution (Rahmawati 2013). This is because there may be no other solution, or a lack of understanding of criminal law, that regulates severe sanctions for perpetrators. Therefore, criminal law shifted to primary weapons.



In addition to criminal law, administrative penal law combines administrative and criminal laws. Administrative law is a body of law created by administrative agencies in the form of rules, regulations, orders, and decisions to carry out the agencies’ regulatory powers and duties (Black’s Law Dictionary 1990, p. 46). In the context of criminal law, the term “administrative penal law” refers to all legislative products in the form of legislation within the scope of state administration that have criminal sanctions. All legislative products, such as laws on forestry, customs, taxes, and banking, are referred to as administrative penal laws, as long as their provisions govern criminal sanctions (Adji 2014).



From the description above, two basic provisions are regulated by the 1945 Constitution, namely Article 1 paragraph (3), concerning Indonesia as a state of law and Article 23A, which stipulates that taxes for state purposes are regulated by law. These articles form the basis of this research by focusing on the boundaries of regulations and facilities to fulfill legal and tax interests in implementing tax enforcement policies in Indonesia. This setting is crucial and often problematic when choosing which is prioritized between tax or legal interest in handling tax crime cases in Indonesia.



This study provides insights by analyzing and evaluating current and proposed policies in setting the ultimum remedium (criminal sanctions will be the last option) and primum remedium (criminal sanctions will be the first option) principles, as well as facility boundaries for tax enforcement in Indonesia.




2. Methods


This study utilizes a qualitative methodology in which analytical descriptive research is conducted by obtaining data or descriptions regarding the object of the problem as precisely as possible (Rahmawati 2013). This description is in the form of implementing ultimum remedium (UR) on tax crimes, as well as efforts to implement the primum remedium (PR) considering the development of tax crimes, which are increasingly rampant and result in significant state losses, thus firm action is required to provide justice and legal certainty, maintain the government’s dignity, and create a deterrent effect.



Furthermore, within the realm of public policy research, the core objective revolves around comprehending and elucidating pivotal social, political, economic, cultural, and other pertinent issues that warrant the intervention or consideration of policy stakeholders (Kilonzo and Ojebode 2023, p. 64). Concurrently, it endeavors to furnish policymakers with pragmatic, action-oriented recommendations aimed at mitigating identified problems (Majchrzak and Markus 2014, p. 1). Consequently, the adoption of an evaluation methodology becomes imperative to assess the efficacy of policy operations or outcomes (Powell 2006). Evaluation, typically harnessed for decision-making purposes, is geared toward addressing research inquiries pertaining to a program or policy, unfolding within real-world contexts, and often embodies a synthesis of pure and applied research paradigms (Childers 1989).



Given that the focus of this research pertains to legal matters, it adopts the framework of legal research which aims to identify and procure pertinent information essential for informing legal decision-making processes (Barkan et al. 2015, p. 1). Employing normative juridical techniques, this approach entails the exploration and scrutiny of library resources or secondary data (Manan 1999, p. 7). This approach encompasses examining primary, secondary, and tertiary legal material. The primary material utilized was national legislation, official records or lawmaking minutes, and court decisions (case law). Secondary materials included textbooks, research results, journals, scientific writing, and other related reading materials. Tertiary materials were obtained from the Internet and other sources (Marzuki 2005, p. 141; Rahmawati 2013).



Library research was conducted to collect data on primary, secondary, and tertiary legal resources (Ibrahim 2005, p. 241). Interviews and written interviews were anonymously conducted between May and June 2023 at the DGT head office with 21 participants, including the directors, deputy directors, heads of section, staff, and tax investigators of the DGT. This study encountered two limitations. First, tax enforcement policies in this study are limited to the policies that utilize tax and criminal laws against various forms of tax crimes, such as tax evasion and other illegal means that interfere with tax collection. Second, the facilities referred to in this study are limited to those provided by the state to enforce tax criminal law against tax offenders, as regulated by the GPTP Act.




3. A Brief Introduction to the Legal System in Indonesia


3.1. Legal System (LS)


Before discussing the tax enforcement policies, a brief description of Indonesia’s legal system is necessary. Indonesia has public and private legal classifications. Public law is the entire set of rules or legal norms governing the relationship between the state, individuals, and entities that prioritize the public interest. By contrast, private or civil law is the entire set of rules or legal norms governing legal relations between individuals and private entities that prioritize personal interests (Sugiarto 2013, p. 130). Tax and criminal law (Indonesian Criminal Act 2023 n.d.) are examples of public law, as tax enforcement policies intersect between taxes and criminal laws. The imposition of criminal law on tax evasion is intended to punish tax offenders, and is expected to be a deterrent (Feld and Frey 2012, p. 8) as well as enhancing tax compliance.




3.2. Administrative Penal Law in Indonesia


Administrative penal law can be interpreted as criminal law in administrative law violations. Therefore, administrative crimes are declared offenses consisting of violating an administrative rule or regulation and carrying with it a criminal sanction, for instance, violations of the forestry law, customs, immigration, taxation, and other laws. Criminal acts include forestry crimes, customs crimes, and immigration crimes (Maroni 2015, p. 24).



The urgency of the criminal aspect of administrative legislation was a result of the realization of a prosperous society, as mandated by the Preamble to the 1945 Constitution of Indonesia. It is necessary to have a policy to protect society. Therefore, it is necessary to have a regulatory policy for all community activities, particularly those related to issues involving the state’s duties, to improve the welfare of society based on state administrative law. For all state administrative provisions to apply effectively, a law enforcement policy was developed by functionalizing aspects of criminal law in state administrative legislation, which ultimately gave rise to administrative penal laws (Maroni 2015, p. 23).



Administrative penal law in Indonesia is experiencing rapid development in line with the development of crime modus operandi in the current era of modernization and technological developments. It can be seen that almost the majority of legislative products utilize criminal sanctions, as if the legislators are not satisfied with the laws they produce that exclude criminal law.



In this regard, the tendency of administrative law legislation to include criminal sanctions is to strengthen administrative sanctions (administrative penal law). In short, administrative sanctions are prioritized and if they are unsuccessful, criminal sanctions are imposed. The logic is that criminal sanctions should be utilized if administrative sanctions no longer work. However, shock therapy measures, for instance, in the fields of taxation, the environment, copyright, and others, sometimes need to be taken, particularly with concern to perpetrators of criminal acts that have gone too far and caused huge losses (Muladi 1995, p. 42).




3.3. Preliminary Investigation and Tax Investigation


The following terms are often utilized in Indonesia’s tax enforcement process: initial evidence examination, preliminary investigation, and tax investigation. An initial evidence examination was conducted to obtain initial evidence regarding the alleged criminal activity in taxation (Indonesian General Provisions and Tax Procedures Act 1983 as Lastly Amended in 2023 n.d.). A preliminary investigation is a series of preliminary investigative actions that seek and find an event suspected of being a crime, to determine whether an investigation can be conducted according to the method regulated in the Criminal Procedural (CP) Act (Indonesian Criminal Procedural Act 1981 n.d.). Based on the elucidation of the General Provisions and Tax Procedures (GPTP) Act 1983, Article 43A paragraph 1, the term initial evidence examination has the same objective and position as the preliminary investigation regulated in the CP Act 1981. If sufficient evidence was obtained in the preliminary investigation, the case continued with a tax investigation. The investigation encompassed a series of investigative actions in terms of, and according to, the methods regulated in the CP Act, to seek and collect evidence that sheds light on the crime that occurred and to find suspects (Indonesian Criminal Procedural Act 1981 n.d.). A tax investigation can only be conducted by the tax investigator.



Prior to investigating tax crimes in Indonesia, a preliminary investigation was conducted as an initial evidence examination, unless the criminals were caught red-handed. Therefore, a preliminary investigation is the threshold for evaluating the adequacy of the initial evidence and indications of the elements of a crime committed by a violator, prior to it being escalated to the investigation level. In the preliminary investigation stage, coercive measures cannot be implemented yet as they have not entered the realm of criminal law enforcement (Constitutional Court Decision No. 83/PUU-XXI/2023 2024), whereas in the investigation stage and subsequent stages, coercive measures against suspects can be carried out as they are in the criminal law enforcement stage, although the principle of the presumption of innocence remains at the forefront until permanent verdicts (inkracht) are given. However, owing to frequent pretrial lawsuits regarding initial evidence examination objectives and positions in the legal system, the recent GPTP Act states that the initial evidence examination has the same objectives and positions as the preliminary investigation. This regulation was implemented to align the tax laws with the CP Act.




3.4. Proposing a Tax Investigation Case in Indonesia


Proposing a tax investigation is a lengthy and cautious procedure. Prior to a case being eligible for tax investigation, thorough processes ensure that the criminal actions fulfill the elements of a tax crime. Previously, to propose a preliminary investigation, the source was only intelligence activities, but now it has been expanded to include other activities such as supervision, tax audits, progress of preliminary investigations, and progress of investigations (Regulation of the Minister of Finance No. 177/PMK.03/2022 Concerning Procedures for Initial Evidence Examination n.d.) from other cases. The initial process comes from information, data, reports, and complaints (IDRC) from the public or the DGT. IDRC analysts then develop and analyze them to determine the indications for initial evidence sufficiency. A review team of various DGT internal parties conducted a review to assess the feasibility of escalating the IDRC to a preliminary investigation.



Apart from the IDRC, supervision, audits, and progress reports from the preliminary investigation, or investigation of other cases involving indications of other taxpayer crimes, can be submitted during this review process. If the review team agreed and the head office approved it, the team conducted a preliminary investigation. The team’s task was to find sufficient evidence of the party responsible for the tax crime being examined. The results of this preliminary investigation were then reviewed by another team of various DGT internal parties to assess the feasibility of the tax investigation. If approved by the review team and the head of the office, a tax investigation can be conducted (Regulation of the Minister of Finance No. 177/PMK.03/2022 Concerning Procedures for Initial Evidence Examination n.d.). This process is illustrated in Figure 1 below.





4. Findings


This research examines Indonesia’s approach to enforcing criminal tax laws within the framework of tax and legal interests. Our findings reveal that the current reliance on the ultimum remedium principle heavily favors taxpayer interests by providing numerous concessions to offenders. This trend is concerning, as it may result in a surge of tax crime cases, undermining the rule of law, eroding the public’s trust in the justice system, diminishing governmental authority, and failing to deter future tax offenses. Conversely, adopting the primum remedium principle, where criminal sanctions are the initial response, poses the risk of deterring investors because of the harsh legal consequences.



Considering these challenges, we propose a balanced approach that incorporates elements of both ultimum and primum remedium principles to establish clear boundaries and provisions within tax criminal law enforcement policies. Implementing a blend of the ultimum and primum remedium principles as policy in Indonesia is necessary. With this policy, the Indonesian government benefits from tax revenues from tax offenders, while upholding societal justice. Tax offenders also benefit from the ease of settling their tax violations with lighter fines and getting legal certainty regarding the charges against them. On the other hand, if they aim to challenge the charges, tax investigations will continue without any provisions for being released from imprisonment if found guilty. By doing so, we aim to accommodate taxpayer interests while upholding legal interests, ensuring a fair and effective system of enforcement.




5. Discussion


5.1. Current Policies and Facilities of Handling Tax Crimes in Indonesia


In the current policy landscape, the approach to addressing tax crimes primarily revolves around the restitution of embezzled taxes to the state by offenders. Within legal terminology, the terms utilized to formulate policies are commonly referred to as primum remedium (PR) and ultimum remedium (UR). PR entails the utilization of criminal sanctions as the principal measure, or as the initial recourse stipulated within legal provisions (Lubis and Lay 2009, p. 255), signifying that criminal law serves as the primary instrument in law enforcement (Singal et al. 2021). Conversely, UR embodies a legal principle interpreted as a last resort, wherein criminal sanctions are invoked as the ultimate measure in law enforcement (Mertokusumo 2006, p. 128). The Minister of Justice and Human Rights has delineated UR as a principle frequently applied, construed as the imposition of criminal sanctions as the final recourse in law enforcement (Laoly 2020). Another piece of literature states that norms or rules in constitutional and administrative law must initially be addressed through administrative sanctions. Likewise, civil law norms must first respond to civil sanctions. If these administrative and civil sanctions are insufficient to straighten the social balance, criminal sanctions will also be imposed as the final UR principle (Prodjodikoro 2003, p. 17).



Indonesia’s tax enforcement policy adheres to the principle of UR (Marbun 2016) from the beginning of the proposal of a tax crime case, until it is tried in court. The DGT provides an avenue for tax offenders to evade legal proceedings if they demonstrate a willingness to settle their outstanding taxes and fines. On one hand, the DGT must enforce the tax law, but on the other hand, this is a benefit for tax offenders as they can utilize the principle of UR to set them free. See Figure 2 below for the current policies and facilities based on the GPTP Act.



5.1.1. Criminal Provisions in the GPTP Act


Articles 38, 39 (1), 39 (2), 39 (3), 39A, 41 (1), 41 (2), 41 (3), 41A, 41 B, 41C (1), 41C (2), 41C (3), and 41C (4) are criminal provisions regulated in the GPTP Act. Further details are provided in Table A1.




5.1.2. Facilities for Tax Offenders


The following are the facilities offered to tax offenders as regulated in the GPTP Act: Article 8 (1), 8 (1a), 8 (2), 8 (2a), 8 (2b) at the administrative sanctions stage, 8 (3), 8 (3a) at the preliminary investigation stage, and 44B (1), 44B (2), 44B (2a), 44B (2b), 44B (2c) at the investigation, prosecution, and trial stage. Further details are provided in Table A2.




5.1.3. Evaluation of Current Policies


Administrative penal law procedures were adopted based on the current policies for handling tax crimes in Indonesia. Tax administration provisions are overlain with administrative and criminal sanctions, so that the public is expected to obey tax administration provisions and a deterrent effect is created. However, the number of tax crimes continues to increase. The UR principle applies to current policies, and various facilities are provided to tax offenders to free them from imprisonment, including facilities in the administrative stage, the preliminary investigation stage, and during investigation and prosecution in court. Thus, it is easy for tax offenders to avoid imprisonment, even if they violate criminal law with a heavy punishment.



Regarding the correlation between the deterrent effect and application of the UR principle, the Director of Law Enforcement said:



The orientation of tax law enforcement has changed from being based on physical punishment (imprisonment) to being based on a deterrent effect and recovering losses in state revenues in 2021 as a solution to the low contribution of law enforcement to state revenues, the low use of Article 44B, and the continued rise in tax crime cases, especially in the case of fictitious tax invoices (an indication of low deterrent effect). This means that the current law enforcement strategy is a form of mitigation for the conditions of law enforcement before 2021. The high number of imprisonment sentences for perpetrators of tax crimes at that time does not guarantee the emergence of a deterrent effect from tax law enforcement. This condition is exacerbated by the large number of subsidiary fines and the weak execution of non-subsidiary fines. (Interviews with respondent number one (R1)).



The Deputy Director of Investigation added:



UR provides an opportunity for taxpayers or suspects to avoid imprisonment by paying the principal tax and the specified fine. Even though it is easy for taxpayers or suspects to escape criminal sanctions, the principal amount of tax and fines that must be paid is huge because to terminate an Article 44B investigation, the amount that must be paid can be up to five times the principal amount of tax or loss in state revenue. It is hoped that the heavy amount of Article 44B payments will continue to emerge as a deterrent effect on perpetrators and potential perpetrators. (R5)



Several tax investigators responded to this matter:



UR does not have a deterrent effect on perpetrators of crimes, which results in relatively large losses to the state because they prefer to be punished in the hope that after serving their sentence, they will still have a source of funds for further business activities or committing another crime. This happens because (law enforcement) has not touched on the essential thing of the perpetrators, namely, not confiscating the proceeds of the crime. (R9)



UR cannot deter taxpayers because the perpetrators still think they will (be able to pay) if caught; if they are not caught, they can make much profit, and usually, they get caught (only) once every ten years. (R20)



The law enforcement strategy at DGT, which prioritizes the UR, will still have a deterrent effect on tax perpetrators, except for the fictitious tax invoice cases, considering that the amount of sanctions they must pay is quite large or greater than other administrative sanctions. (R11)



In various fictitious tax invoices, tax perpetrators often repeat their actions and do not feel deterred, as the profits they receive are greater than the prison sentences they must serve. They hide the proceeds of their crime and enjoy them after leaving prison.



However, the government aggressively invites investments from within and outside Indonesia by providing various facilities to investors (Reuters 2023). Indonesia requires investors to support development by providing ease-of-use facilities. Indonesia requires them to be compliant taxpayers. Citizens support this, as the government can reap the benefits from such investments, such as tax payments made by investors. However, not all investors comply with tax laws, as some attempt to profit as much as possible from Indonesia by paying little to no tax, by taking advantage of the legal loopholes and facilities, including committing tax crimes.



This condition harms the sense of justice in society, where tax law seems to have no value at all. Tax offenders committed to tax evasion can be released if they have the money to pay the taxes they evaded, as well as the fines incurred. If they were not caught, Indonesia would be significantly harmed as tax offenders pay no or very little tax than they should. Obviously, the number of tax investigators is insufficient for the number of offenders investigated; therefore, the possibility of tax offenders escaping the law is high, as a result of the lack of oversight parties. Therefore, tax offenders are like gamblers; if fortunate, they can evade taxes safely, whereas if they are caught, they can be released by utilizing UR.



The tax crime articles contained in the GPTP Act are still some of the other tax crimes regulated by different tax laws, such as stamp duty, and land and building tax, as well as tax collection by distress warrants. Formulating a tax enforcement policy that is fairer and firmer, but remains friendly to investors, is necessary to resolve this problem.



It is evident that the prevailing tax enforcement policies in Indonesia heavily favor taxpayer interests, as evidenced by the multitude of concessions afforded to tax offenders. This scenario is cause for concern, as it may precipitate a surge in tax crime instances, thereby compromising the integrity of the legal system, eroding public confidence in the administration of justice, diminishing governmental authority, failing to serve as a deterrent, and potentially fostering a culture of widespread tax evasion.



Table 1 and Table 2 exhibit that the number of tax crimes has tended to increase rapidly in Indonesia. It is like the tip of the iceberg, the outstanding number of tax crime cases that have not been resolved is still substantial, not to mention the number of cases that have been close to or have already reached the statute of limitations with regard to tax law.





5.2. Implementing Primum Remedium Policies in Tax Crime Cases as an Alternative


As elucidated above, the principle of PR, wherein criminal sanctions serve as the primary tool in law enforcement, carries significant legal ramifications for transgressors. Typically applied to conventional crimes such as murder, robbery, corruption, and human trafficking, the application of this principle to tax crimes necessitates careful consideration. However, its implementation should be considered cautiously if it is to be applied purely and comprehensively to tax crimes. The implementation of PR in tax crime cases can be depicted in the Figure 3 below.



Based on the rules of the administrative penal law in Indonesia, administrative sanctions must be prioritized for laws that regulate state administration, such as taxation, prior to criminal sanctions being imposed. Therefore, the pure implementation of PR does not follow administrative penal law. Every violation of tax provisions, whether light or severe, must be subject to criminal sanctions, and there are no boundaries or facilities for violators to be free from legal entanglement until a permanent verdict is given. There is concern that this will frighten taxpayers and investors who want to invest and conduct business in Indonesia. In addition, the DGT will have great difficulty processing tax violations owing to inadequate resources. Even with current policies, existing resources are insufficient for monitoring and processing existing tax crimes.



This alternative policy will undoubtedly cause commotion and be counter-productive to the goals to be achieved, in both tax and legal interests. In particular, this PR policy will be complicated to implement in the field, although it is based on the increasing number of crimes in the administrative sector and the lack of effectiveness of administrative sanctions imposed. However, as shock therapy, PR principles can be utilized as an alternative for administrative crimes that have gone too far and resulted in significant losses, such as tax crimes (Muladi 1995, p. 42).



Moreover, changes to Indonesia’s legal tax system, as well as amendments to various laws, are needed to accommodate the pure implementation of PR. For instance, the GPTP Act should be amended and a separate law on the eradication of tax crimes created, so that there is no overlap between the administrative penal law and criminal law in Indonesia.




5.3. Proposed Policies


Based on the forgoing elucidation, it becomes imperative for the government to devise fair and stringent policies that effectively combine UR and PR principles, while establishing clear boundaries between them.



The essential questions at hand revolve around identifying boundaries and delineating the facilities provided. The provisions outlined in the GPTP and CP Acts furnish a robust constitutional framework to address these questions. As elucidated previously, the CP Act governs preliminary investigations and investigations, with the GPTP Act positing that the initial evidence examination holds analogous significance and objectives to a preliminary investigation. Consequently, there exists no discordance in the interpretation of the preliminary investigation between the GPTP and CP Acts.



The preliminary investigation represents the stage prior to the case being escalated to the investigation stage. However, if the initial evidence of a crime is not obtained or met, the case can be revoked or returned to administrative law. During the preliminary investigation stage, no coercive measures were enabled by law (Constitutional Court Decision No. 83/PUU-XXI/2023 2024), however, at the investigation stage, coercive measures such as arresting, detaining, and confiscating are enabled by law.



What facilities have been implemented within these boundaries? It is apparent that once a case enters the investigation process, there will no longer be any facilities for tax offenders to be released from imprisonment. PR starts from now, until the permanent judge’s verdict (inkracht).



For the administrative stage, facilities are still as regulated in Article 8, paragraphs (1), (1a), (2), (2a), and (2b) of the GPTP Act; tax offenders are required to pay taxes that are not paid or are underpaid, plus interest sanctions following the provisions of the Minister of Finance. Meanwhile, for facilities during the preliminary investigation, tax offenders can be exempt from further legal proceedings if they comply with the provisions in Article 8, paragraph (3) of the GPTP Act, with adjusted additional fines, as follows:




	
100% of the tax owed to taxpayers who are indicated to have committed tax crimes as a result of negligence, as regulated in Article 38 of the GPTP Act;



	
200% of the tax owed to taxpayers who are indicated to have intentionally committed tax crimes, as regulated in Articles 39, 39A, and 43 (1) of the GPTP Act, sanctions for criminal offenders who intentionally committed crimes must be aggravated as they have bad intentions (mens rea) to evade taxes in Indonesia.








Criminal provisions other than Articles 38, 39, 39A, and 43 (1) follow the applicable provisions of the GPTP Act.



Therefore, the proposed boundary-setting policy applies to the UR and PR boundaries, and the facilities offered in the tax enforcement policy are between the end of the preliminary investigation and the investigation, with the legal basis being the CP Act and GPTP Act.



The proposed boundaries are predicated on the premise that by the preliminary investigation stage, tax offenders typically exhibit clear indications of having violated tax criminal laws. Nonetheless, they retain the opportunity to forgo further investigation proceedings if they voluntarily acknowledge their transgressions and settle their dues in terms of embezzled taxes and fine. This approach curtails the application of UR to tax offenders, affording them a chance for leniency upon admission of wrongdoing. Conversely, should they elect to contest the charges, tax investigations will proceed sans any provisions for release from imprisonment in the event of a guilty verdict. Moreover, they will incur penalties resulting in state revenue losses, with non-compliance leading to assist confiscation for restitution. In cases where assets prove insufficient, additional subsidiary imprisonment may ensue, albeit not surpassing the duration of the primary sentence. Such measures epitomize the application of PR to tax offenders who adamantly refuse to acknowledge their culpability and settle their tax liabilities, subsequent to a guilty verdict in court.



Regarding the implementation of UR, PR, and a combination of UR and PR, the Director of Law Enforcement stated:



Prior to 2021, the occurrence of PR was unintentionally present, with just a few suspects employing the UR facilities provided by Article 44B. As a result, many cases proceeded to trial and awaited a judge’s verdict. It is felt that this condition does not enhance the deterrent factor or contribute to state revenue (R1).



Additionally, the Deputy Director of Investigation said:



Since the law on harmonization of tax regulations (HTR Act) was enacted in October 2021 (Indonesian Harmonization of Tax Regulation Act 2021 n.d.), significant developments have occurred regarding using the UR at the investigation stage. Many taxpayers or suspects exercise their right to utilize the UR Article 44B at the investigation stage. Before the HTR Act, even though clear restrictions had been given and conveyed that taxpayers or suspects could utilize UR until before the case was filed to the court, the UR “facility” of Article 44B was not widely used by taxpayers or suspects to escape from the prison. This can be interpreted to mean that the taxpayer or suspect prefers that the case continues until trial (R5).



Senior tax investigators have several perspectives.



I agree with implementing the combination of UR and PR. This policy shows the DGT’s seriousness in securing state revenue in its constitution … The state must provide legal certainty for the taxpayers and the tax authority … (R16).



Regarding the combination of UR and PR, in my opinion, this policy is to provide legal certainty for the taxpayers themselves (R12).



The enactment of Law no. 7 of 2021 concerning the HTR Act extends the UR proportionality from the end of the preliminary investigation to before the prosecution by the Public Prosecutor is presented in the court. In other words, the principle of UR is put forward to support DGT’s efforts to collect as many tax funds as possible. However, implementing PR is also needed to deter tax crime perpetrators (R9).



Regarding the statement from the Director of Law Enforcement and the Deputy Director of Investigation about the number of tax offenders utilizing Article 44 B before and after the enactment of the HTR Act 2021, as exhibited in Table 1 and Table 2, the number is actually still very small compared to the number of tax crime cases investigated. If we shift the boundaries to the position between the end of the preliminary investigation and the investigation, and there are no more facilities afterward, tax offenders are expected to utilize these facilities. They realize that new boundaries would be their last option prior to facing more severe punishment. Moreover, fines are not burdensome when compared to these boundaries, as stated in Article 44B.



The state stands to gain significantly from the proposed policies, as the retrieval of embezzled taxes and fines will bolster revenue derived from tax law enforcement. Moreover, the DGT can circumvent the arduous and resource-intensive stages of investigation, prosecution, and trial processes, which often incur substantial costs (Robertson-Snape 1999), and are susceptible to issues, such as corruption (Holloway 2014; Transparency International 2023) and bureaucratic complexities (Kasim 2013; Turner et al. 2022), inherent in the law enforcement process (Syahuri et al. 2022). By availing themselves of this option, the DGT can mitigate the strain on these resources, allowing for their redirection toward other essential duties. Consequently, the proposed policies promise mutual benefits for both the DGT and tax offenders.



Please refer to the Figure 4 below for a visual representation of the proposed policies.



A summary of the policy options for comparison purposes is presented in the Table 3 below for a comparative view and consideration.



According to the table above, developing countries such as Indonesia should consider appropriate options. Indonesia requires investment and tax revenues to finance its development and social expenses. Conversely, Indonesia also has to maintain societal justice, uphold the dignity of its law, and create a deterrent effect on offenders as well as potential offenders.





6. Conclusions


In an era of global uncertainty, fraught with a myriad of challenges, each country must vigilantly manage their economic stability and legal systems. Various strategies can be employed to attract investment, thereby fostering economic growth and social prosperity. However, careful consideration must be given to the provision of facilities, particularly in taxation, to prevent their exploitation by entities solely driven by self-interest and prone to committing tax crimes. Hence, establishing stringent and enforceable criminal sanctions within tax laws is imperative to delineate fair boundaries and uphold societal justice.



As discussed, there is a pressing need for clear delineation in the application of UR and PR principles in addressing tax crimes in Indonesia, given that the current policy orientation is heavily biased toward tax interests. The application of UR considered does not provide a legal certainty (Kartanto et al. 2020). This necessitates the establishment of equitable boundaries for facilities accessible to tax offenders to prevent misuse within criminal tax law. By doing so, tax revenue can be safeguarded, legal certainty ensured, and a deterrent effect instilled, dissuading potential tax offenders.



Drawing from provisions within the CP and GPTP Act, the proposed boundaries are set between the conclusion of the preliminary investigation and the investigation. For instance, UR applies to tax offenders identified prior to, during, and up until the conclusion of the preliminary investigation, offering them the opportunity for release from legal obligations upon payment of embezzled taxes with fines. Conversely, should they refuse, PR takes precedence throughout the investigation process and subsequent trial, with no further facilities extended thereafter. It is imperative to devise a comprehensive tax crime eradication policy, by considering a combination of UR and PR systems to uphold justice and create a deterrent effect, while still being friendly to investors as compliant taxpayers.



This study serves as a cornerstone for refining tax enforcement policies in Indonesia. Policy enhancements must comprehensively consider taxes and legal interests and objectives, thereby establishing appropriate boundaries and facilities within UR and PR frameworks when addressing tax crime cases. Through this approach, tax interests and objectives can be accommodated without ignoring legal interests and objectives. This study is the first to elaborate on this issue and it is expected to provide new practical insights into the literature on law, criminology, taxation, and policy-making. It is hoped that this study will catalyze further research and create dialog on creating suitable boundaries and facilities for tax crimes.
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Table A1. Criminal provisions in the GPTP Act.
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	Article
	Paragraph
	Contents





	38
	
	Any person who, through negligence:

	
Has not submitted a tax return, or;



	
Has submitted a tax return, but the contents are incorrect, incomplete, or attaching information whose contents are incorrect,





So as to cause losses to state revenues, be punished with a fine of at least one time the amount of tax owed, which is not paid or underpaid, a maximum of two times the amount of tax owed, which is not paid or underpaid, or sentenced to imprisonment for a minimum of three months or a maximum of one year.



	39
	(1)
	Any person who intentionally:

	
Has not registered for a taxpayer identification number or has not reported his/her business to be confirmed as a taxable enterprise;



	
Misuses or uses without the right to a taxpayer identification number or taxable enterprise confirmation;



	
Has not submitted a tax return;



	
Submittted a tax return and or information whose contents are incorrect or incomplete;



	
Refuses to execute an examination as intended in Article 29;



	
Shows false or falsified books, records, or other documents as if they were true or do not reflect the actual situation;



	
Does not maintain bookkeeping or records in Indonesia and does not show or lend books, records, or other documents;



	
Does not keep books, notes, or documents, which are the basis for bookkeeping or recording and other documents, including the results of data processing from bookkeeping, which is managed electronically or conducted using an online application program in Indonesia as intended in Article 28, paragraph (11), or;



	
Does not deposit taxes that have been withheld or collected.





Can cause losses to state revenues shall be punished with imprisonment for a minimum of 6 (six) months and a maximum of six years and a fine of at least two times the amount of unpaid or underpaid tax owed and a maximum of four times the amount of tax owed that is not or underpaid.



	
	(2)
	The penalty, as referred to in paragraph (1), is increased by one time to two times the criminal sanction if a person commits another crime in the field of taxation before one year has passed, starting from the completion of serving the prison sentence imposed.



	
	(3)
	Any person who attempts to commit a criminal act misuses or uses without the right of a taxpayer identification number or confirmation of taxable enterprise as intended in paragraph (1b), or submits a tax return and or information whose contents are incorrect or incomplete, as intended in paragraph (1d), to submit a request for restitution or implement tax compensation or tax credit, shall be punished with imprisonment for a minimum of six months and a maximum of two years and a fine of at least two times the amount of restitution requested and or compensation or credit made and a maximum of four times the amount of restitution requested and or compensation or credit made.



	39A
	
	Any person who intentionally:

	
Issued and/or used tax invoices, proof of tax collection, proof of tax withholding, and/or proof of tax deposits that are not based on actual transactions; or



	
Issued a tax invoice but has not been confirmed as a taxable enterprise,





Shall be punished with imprisonment for a minimum of two years and a maximum of six years, as well as a fine of at least two times the amount of tax in the tax invoice, proof of tax collection, proof of tax withholding, and/or proof of tax deposit and a maximum of six times the amount of tax in the tax invoice, proof of tax collection, proof of tax withholding, and/or proof of tax deposit.



	41
	(1)
	An official who, due to negligence, does not fulfill the obligation to keep matters confidential as intended in Article 34 shall be punished with imprisonment for a maximum of one year and a fine of a maximum of IDR 25,000,000.00 (twenty-five million rupiahs).



	
	(2)
	An official who deliberately does not fulfill his/her obligations or a person who causes the official’s obligations to not be fulfilled as intended in Article 34 shall be punished with a maximum imprisonment of two years and a maximum fine of IDR 50,000,000.00 (fifty million rupiahs).



	
	(3)
	Prosecution of criminal acts as intended in paragraphs (1) and (2) is only performed on complaints from people whose confidentiality has been violated.



	41A
	
	Every person who is obliged to provide information or evidence requested as intended in Article 35 but who deliberately does not provide information or evidence or provides information or evidence that is not true shall be punished with imprisonment for a maximum of 1 (one) year and a fine of a maximum of IDR 25,000,000.00 (twenty-five million rupiahs).



	41B
	
	Any person who intentionally obstructs or complicates the investigation of criminal acts in the field of taxation shall be punished with imprisonment for a maximum of 3 (three) years and a fine of a maximum of IDR 75,000,000.00 (seventy-five million rupiahs).



	41C
	(1)
	Every person who deliberately does not fulfill the obligations as intended in Article 35A paragraph (1) shall be punished with imprisonment for a maximum of 1 (one) year or a fine of a maximum of IDR 1,000,000,000.00 (one billion rupiahs).



	
	(2)
	Every person who intentionally causes the obligations of officials and other parties to fail as intended in Article 35A paragraph (1) shall be punished with imprisonment for a maximum of 10 (ten) months or a fine of a maximum of IDR 800,000,000.00 (eight hundred million rupiahs).



	
	(3)
	Every person who deliberately does not provide data and information requested by the Director General of Taxes as intended in Article 35A paragraph (2) shall be punished with imprisonment for a maximum of ten months or a fine of a maximum of IDR 800,000,000.00 (eight hundred million rupiahs).



	
	(4)
	Any person who deliberately misuses tax data and information to effect losses to the state shall be punished with imprisonment for a maximum of one year or a fine of a maximum of IDR 500,000,000.00 (five hundred million rupiahs).



	43
	(1)
	The provisions as intended in Article 39 and Article 39A also apply to representatives, proxies, taxpayer employees, or other parties who order, participate in, encourage, or assist in committing criminal acts in the field of taxation.



	
	(2)
	The provisions, as intended in Article 41A and Article 41B, also apply to those who order, encourage, or assist in committing criminal acts in the field of taxation.
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Article

	
Paragraph

	
Contents






	
Administrative Sanctions




	
8

	
(1)

	
Taxpayers, of their accord, can correct the tax return that has been submitted by proffering a written statement on the condition that the Director General of Taxes has not conducted an audit action.




	

	
(1a)

	
If the correction to the notification letter as intended in paragraph (1) states a loss or overpayment, the correction to the tax return must be submitted no later than two years before the expiry of the determination.




	

	
(2)

	
If a taxpayer corrects the annual tax return himself/herself, which results in larger tax debt, he/she will be subject to administrative sanctions in the form of interest at the monthly interest rate determined by the Minister of Finance for the amount of underpaid tax, calculated from the time the submission of the tax return ends until the date of payment, and is subject to a maximum of 24 months and part of the month is calculated as a whole one month.




	

	
(2a)

	
If a taxpayer corrects the periodic tax return himself/herself, which results in relatively larger tax debt, he/she is subject to administrative sanctions in the form of interest at the monthly interest rate determined by the Minister of Finance for the amount of the underpaid tax, calculated from the due date of payment until the payment date, and it is subject to a maximum of 24 months, and part of the month is calculated as a whole one month.




	

	
(2b)

	
The monthly interest rate determined by the Minister of Finance as intended in paragraph (2) and paragraph (2a) is calculated based on the reference interest rate plus 5% and divided by 12, which applies to the start date of calculating sanctions.




	
Preliminary Investigation




	
8

	
(3)

	
Even though a preliminary investigation has been conducted, the taxpayer, of his/her accord, can disclose, through a written statement, the untruthfulness of his/her actions, namely as follows:

	
not submitting a tax return, or;



	
submitting a tax return whose contents are incorrect, incomplete, or attaching information whose contents are incorrect





As referred to in Article 38 or Article 39 paragraphs (1c) and (1d), as long as the beginning of the investigation has not been apprised to the Public Prosecutor through investigators from the National Police of the Republic of Indonesia.




	

	
(3a)

	
Disclosure of incorrect actions as intended in paragraph (3) shall be accompanied by repayment of the underpayment of the amount of tax actually owed, along with administrative sanctions in the form of a fine of 100% of the amount of underpaid tax.




	
Investigation, Prosecution, and Trial




	
44B

	
(1)

	
For the purposes of state revenue, at the request of the Minister of Finance, the Attorney General may stop investigations into criminal acts in the field of taxation within six months from the date of the request letter.




	

	
(2)

	
Termination of investigations into criminal acts in the field of taxation, as referred to in paragraph (1), is only conducted after the taxpayer or suspect has paid:

	
Losses in state revenue as intended in Article 38 plus administrative sanctions in the form of a fine of one times the amount of the loss to state revenue;



	
losses in state revenue as intended in Article 39 plus administrative sanctions in the form of fines of three times the amount of the losses in state revenue, or;



	
tax amount in the tax invoice, proof of tax collection, proof withholding tax, and/or proof of tax payment as intended in Article 39A plus administrative sanctions in the form of a fine of four times the amount of tax in the tax invoice, proof of tax collection, proof of tax withholding, and/or proof of tax deposit.









	

	
(2a)

	
If a criminal case has been transferred to court, the defendant can still pay:

	
Losses in state revenue plus administrative sanctions as intended in paragraphs (2a) and (2b), or;



	
Tax amount in tax invoice, proof of tax collection, proof of tax withholding, and/or proof of tax payment plus administrative sanctions as intended in paragraph (2c).









	

	
(2b)

	
Payment as intended in paragraph (2a) is considered for prosecution without being sentenced to imprisonment.




	

	
(2c)

	
In the case of payments made by taxpayers, suspects, or defendants at the investigation stage until trial fulfill the amount as intended in paragraph (2), the payment can be calculated as payment of the criminal fine imposed on the defendant.
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Figure 1. Proposing tax investigation process. 
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Figure 2. Current policies and facilities. 
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Figure 3. The flow of primum remedium implementation in tax crime cases. 
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Figure 4. Proposed policies. 
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Table 1. Tax investigations completed and terminated during 2018–2022.
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	Investigation Completed/Terminated
	2018
	2019
	2020
	2021
	2022
	Total
	%





	Completed/P21 (Filed to the Prosecutor)
	124
	138
	97
	93
	98
	550
	82.2



	Terminated by Art. 44A General Provisions and Tax Procedures or GPTP Act (by law)
	0
	1
	3
	12
	3
	19
	2.8



	Terminated by Art. 44B GPTP Act (Paying Taxes and Fines at Investigation Stage)
	3
	6
	3
	10
	16
	38
	5.7



	Terminated by Art. 8(3) GPTP Act (Paying Taxes and Fines at Preliminary Investigation Stage)
	2
	3
	5
	20
	32
	62
	9.3



	Total
	129
	148
	108
	135
	149
	669
	100







Source: Directorate of Law Enforcement, Directorate General of Taxes.













 





Table 2. Tax investigation cases and state losses in Indonesia during 2018–2022.
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	Description
	2018
	2019
	2020
	2021
	2022





	Preliminary Investigation
	1071
	1240
	1312
	1243
	1234



	Tax Investigation
	245
	318
	248
	210
	233



	Filed to the Prosecutor/P21
	124
	138
	97
	93
	98



	State Losses Value (in Billion IDR)
	1354
	991
	575
	1970
	1634







Source: Directorate of Law Enforcement, Directorate General of Taxes.













 





Table 3. Summary of policy options.
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	Options
	Explanation
	Consequences





	Current policies (UR policies)
	This policy is overly oriented to taxpayer interests. Administrative sanctions will be the primary tool to be imposed, instead of criminal sanctions. There are boundaries and many facilities along the law enforcement process for tax offenders to be released from legal bondage if they have money to pay the embezzled taxes and the fines.
	Indonesia will face increased tax crime cases that can undermine the law, harm the sense of justice, lower the government’s authority, not create a deterrent effect, and trigger rampant tax crimes.



	Alternative policies (PR policies)
	This policy is oriented to legal interests and is not in line 