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Abstract:



On paper, the United Kingdom (UK) has the architecture in place to actually start delivering sustainable development. The current UK-wide framework for sustainable development and the individual strategies made under it are all relatively modern and progressive in considering environmental limits and long-term effects. This framework, however, lacks a legislative foundation in the UK. Moreover, these strategies are not delivering in the three areas considered vital for the proper implementation of sustainable development—improving understanding, providing a comprehensive framework to integrate potentially conflicting priorities and providing an operational toolkit. This article argues that over and above its symbolic and educational value, specific legislation setting out the state’s approach to sustainable development should impose mandatory obligations on policy and decision makers, with meaningful consequences both inside and outside the courtroom. Using examples from Wales, Canada and Scotland, it explores three legislative models to support the implementation of sustainable development that would be suitable in the UK and its devolved administrations, and the legislative provisions necessary for their delivery. This article emphasises the benefits of procedural obligations, both by themselves and in support of more substantive obligations, along with the possibility that certain appropriately worded substantive duties be treated as legal rules that govern decision-making. It explores the benefits and drawbacks of including a definition of ‘sustainable development’ and of referring to specific underlying principles such as the precautionary principle, concluding that these elements may not be necessary or suitable in the UK. The article also contends that sustainable development ought to be the central organising principle of government in the UK, and that even if a weaker and less ambitious formulation is adopted, legislative backing for the production, use and review of sustainability strategies would still improve understanding, provide a framework for decision-making and clarify the use and importance of other implementation devices.
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1. Introduction


Humanity’s demand on the planet’s living resources—its ecological footprint—exceeded the earth’s ecological limits by the 1980s and has continued to rise. It now exceeds the planet’s regenerative capacity by about 30% [1]. The effects of this failure to protect and maintain the Earth’s resources are numerous. They include climate change [2], loss of biodiversity, and failure to meet basic human needs in many places around the world [3]. In 1987 the World Commission on sustainable development produced a report, Our Common Future, which offered an alternative paradigm for humanity which would address the challenges of environmental degradation and world poverty at the same time. ‘Sustainable development’ or ‘development that meets the needs of the present without compromising the ability of future generations to meet their own needs’ [4] (the Brundtland definition) was supposed to sort all this out. Largely due to its malleability, this notion has proved popular and resilient. Over the past 20 years sustainable development has evolved into a key policy objective for governments, international bodies, businesses and individuals [5]. It is generally recognised that the UK’s current national sustainable development framework and the related strategies for each of the administrations are some of the best in the world [6]. Yet it also apparent that decision-making in the UK is not driven by this same vision of sustainable development (see below). In November, 2009, the former Chairman of the Sustainable Development Commission (‘SDC’) in the UK, Jonathon Porritt, concluded that ‘the reality, as I see it, is that the mainstreaming of sustainable development in the UK, from the margins to the centre of government, is indeed underway, but is still moving too slowly in most respects’ [6].



The UK is not alone in being at an impasse in its implementation of sustainable development. Other countries and regions are also struggling to make the big changes necessary to actually move from rhetoric to full sustainability, and the mechanisms so far developed have potential but are not being fully used. This article offers a way over the hurdles that states face. It explores the value of using legislation to educate and promote change, and it contends that the time has come to use law to force the hand of decision makers and compel them into action.



The article addresses a key gap in sustainability research. As observed by Dernbach: ‘While it is difficult to envision how sustainable development can occur without a legal foundation, the issue of an appropriate legal foundation for sustainable development at the national level has received less attention than it deserves’ [7]. Very few nations have actually used legislation to drive their sustainable development programme forward and provide the foundation referred to above. In the UK, sustainable development regularly appears in statutes as a legal objective, a procedural obligation, and arguably as a legal rule providing a framework for decision-making [8]. However, these provisions are specific to particular regimes and to individual or groups of public authorities such as the Environment Agency or planning authorities. Despite calls for a general sustainable development duty which extends to all government actors or activities, there remains no such obligation [9]. Moreover, in the UK, Scotland and Northern Ireland there is no statutory obligation to produce a national sustainable development strategy nor are there any substantive or procedural obligations in place to regulate how it is produced, to secure its use and to ensure it is regularly reviewed [10]. Thus, while they are generally accepted, sustainable development strategies in the UK—along with their indicators and other implementation mechanisms—lack the legitimacy, and authority that comes with legal recognition.



The main argument presented here is that the UK is now at a stage where specific legislation is required to drive the implementation of sustainable development further forward. Legislation directed at the implementation of sustainable development could potentially address many of the current shortcomings by increasing the priority, support and protection afforded sustainable development across government(s) as a long term policy objective. Legislation could have a significant symbolic and educational impact in making people understand what is at stake. Moreover, it could crystallise the policy framework already in place and thus, turn what is now, at best, good practice into meaningful legal obligations, supported by monitoring and review mechanisms which impose significant consequences for failure. Finally, legislation could set out how tools such as environmental assessment, procurement practice, research funding and public consultation relate to sustainable development and their role in the overall framework for implementation.



The article begins by setting out the basic premise that any programme for sustainable development must include a clear understanding or vision, a framework for decision-making, and a strong operational toolkit (or armoury of mechanisms).It notes that the UK has been only partially successful at meeting these requirements, and that the various criticisms levelled at the UK approach to sustainable development can all be attributed to inconsistencies in the application of the relevant strategy, its objectives and procedures. The article argues that, over and above its symbolic and educational value, legislation in relation to sustainable development—and specifically, in relation to the production, use and review of the national or sub-national sustainable development strategy—would have meaningful consequences both inside and outside the courtroom. It explores three alternative legislative models that would be suitable for the UK and its devolved administrations to support the implementation of sustainable development using examples from Wales and Canada. The first possible model would be purely procedural. Another possible model would aim to make the strategy the central reference point or framework for all policy and decision making. (This approach could be weakened by limiting its application to policy and decision making relating to sustainable development). The final possible model used for this analysis is the most ambitious—to make sustainable development the central operating principle of government.



The article emphasises the practical benefits of procedural obligations, both operating alone and as back up for more substantive obligations, and the possibility of certain well worded substantive duties of being treated as actual legal rules which govern decision making. The article explores the benefits and drawbacks of including a definition of ‘sustainable development’, and of referring to specific underlying principles such as the precautionary principle; it surmises that while perhaps very useful in other jurisdictions, these definitions and references may not be necessary or suitable in the UK.



This article contends that sustainable development ought to be the central organising principle of government in the UK. However, it argues that even if a weaker and less ambitious formulation is preferred, providing some legislative backing for the production, use and review of the strategies would still be valuable. If this is the case, then the article recommends that legislation for sustainable development be enacted in a staged fashion, focusing initially on the most important procedural obligations and then later supplementing these with the more substantive obligations, as awareness and acceptance of sustainable development develops.



The article restricts its evaluation to those legislative provisions relating to the production, use and review of a sustainable development strategy, and to the need for other mechanisms, such as environmental assessments and procurement practices, to reflect its aims and priorities. It does so for good reason. The strategy initiates a process and, as Dernbach explains, this ‘involves the development of an overall sustainability vision and objectives based on an iterative and open process; identification of the institutions and policies that will be used to achieve those objectives; adoption and implementation of the needed laws and policies; and a monitoring, learning and adaptation process that informs and perhaps changes objectives, policies, and implementation’ [7]. Moreover, many of the difficulties and criticisms levelled at the other mechanisms would be resolved if the criticisms directed at the development, use and review of the strategy itself are addressed.



The various recommendations made for the UK, Wales, and Scotland, are in many cases adapted from those developed elsewhere, and they can readily be transposed to other jurisdictions.That said, each jurisdiction needs to tailor its legislation to its own circumstances, keeping in mind its own constitutional and administrative arrangements and political and legal culture [11,12,13].




2. Implementing Sustainable Development


This section reviews the research on the essentials for the effective delivery of sustainable development as summed up by the criteria used by the SDC—a clear understanding or vision; a framework for decision-making and a strong operational toolkit. It then reviews the history of the UK approach to sustainable development and agrees with Porritt that the necessary infrastructure for delivery exists in the UK so there must be other reasons for the UK’s limited progress.



2.1. The Essentials


As early as 1998, the UK’s former Deputy Prime Minister, John Prescott observed that the pursuit of sustainable development requires a complete change in culture and behaviour within government [14]. Indeed, governments at all levels have had to develop an understanding of sustainable development and to consider how it should be integrated into everyday decisions and actions in their respective regions, countries and municipalities. A great deal of research and experience now exists into the optimal requirements for delivering sustainable development, and the essentials are now pretty much settled. The OECD has stated that: ‘Good governance and sound public management are preconditions for the implementation of sustainable development policies’ [15]. The SDC fleshes out this vision by explaining that to be meaningful, sustainable development needs to operate at three different levels. First, people must be helped to understand the ‘big picture’ or what is actually at stake [6,16]. As described by the OECD, what is needed is a common understanding of sustainable development. Obviously, strong leadership is a key factor for actually achieving this [15]. Leadership, however, is a double edged sword. When it is present, policies flourish, when it disappears, policies like sustainable development flounder [17]. While law can have little influence on ensuring leadership, it can provide symbolic evidence of the importance of sustainable development, as well as suitable and lasting protection against a lack of leadership in the short term by protecting certain values, and imposing certain substantive and procedural obligations.



The SDC’s second requirement is that sustainable development must provide a comprehensive framework within which to integrate potentially conflicting priorities [6]. Like many other countries, the various UK administrations have opted to use their national sustainable development strategies as the framework for the implementation of sustainable development. Approaches which use the national strategy combined with themes around economy, environment and society tend to be well regarded in the literature as ‘whole systems approaches’ which capture multiple aspects of a system [18,19]. As a ‘whole systems’ concept, sustainable development must not be too closely linked to one particular concern including environmental protection, human rights or climate change. Consequently, sustainable development cannot be an effective champion for any of its component parts on their own. These concerns need their own champions [20]. Instead, sustainable development is most appropriately viewed as providing the forum ‘or table’ to which important and more concrete objectives and values can be brought [21]. Used in this way, sustainable development can offer a framework for decision-making which ensures these objectives and values have influence in the decision making process [20,21]. Legislation can be used to support this role by requiring certain procedures—such as the production of reports and consultation opportunities—or by imposing substantive duties requiring decisions to be made in a particular way by taking into account certain factors, and importantly, introducing certain priorities.



Finally, the SDC maintain that sustainable development must also provide an operational tool kit—in terms of policy making, performance appraisal, management systems, procurement and so on [6]. The OECD similarly expects states to develop specific institutional mechanisms to steer integration (including enforcement and monitoring) along with effective stakeholder involvement and efficient knowledge management [15]. There are many different tools in the armoury for implementing sustainable development. These include government employment and procurement practices, dealing with the government estate, the allocation of resources through public service agreements and spending reviews, and the use of various assessment tools.




2.2. History of Sustainable Development Strategies in the UK


The UK has consistently used to its strategy to underpin and set out its sustainable development programme. The emphasis on strategy has benefits. Swanson et al. describe the sustainable development strategy as ‘a navigational tool for identifying priority sustainability issues, prioritizing objectives, and co-ordinating the development and use of a mix of policy initiatives to meet national goals [22]. Dernbach adds that ‘it is directed at the achievement of specified goals or objectives; it is a process, not merely a document. It reflects the priorities and circumstances of the country that produces it’ [23]. The UK, however, has employed this strategic process without any legislative guidance or direction.



In the UK, these goals, priorities and policy tools have evolved over time along with the UK’s interpretation of the term sustainable development itself. The UK’s first sustainable development strategy published in 1994, described sustainable development as a trade-off between the environment and economic development [24]. This strategy was criticised for ignoring many of the social justice issues raised in the Brundtland report. It was also criticised for lack of concrete targets, action plan and review processes [25]. Five years later, in its strategy for sustainable development, A Better Quality of Life, the Labour Government expanded the definition to include social concerns while still pursuing high economic growth as an objective [26]. The government produced annual reports on progress for this strategy and these were reviewed by the newly establish House of Commons Environmental Audit Committee. Target setting improved but was still far from satisfactory. The strategy was criticised for watering down the environmental side of sustainable development and for being geographically inconsistent due to its failure to take into account devolution [14,27,28,29]. Moreover, both of these strategies, like those of many other governments, institutions and businesses at the time, were clearly based upon what is commonly referred to as ‘weak sustainability’, due to their explicit attachment to the pursuit of high economic growth [30]. Weaker interpretations of sustainable development focus more on development and are indifferent to the form in which capital stock is passed on [31].Pearce notes that ‘on the weak sustainability interpretation of sustainable development there is no special place for the environment’ [31,32]. In contrast, stronger interpretations of sustainability limit the extent that environmental capital may be substituted by man-made capital and define certain environmental assets which are critical to our well-being and survival as critical natural capital [30].



By 2004, it had become evident to policy makers in the UK that the ecological changes being experienced were, or would soon be, creating unacceptable consequences and the weak version of sustainability popular among governments and business was not working. As Bosselmann later observes, the attempt to roll three types of sustainability (ecological, economic and social) into one overarching concept of sustainability left it pointing in multiple directions without any central meaning [33].



The SDC and academics around the world were calling for sustainable development to be ‘the central organising principle of government’ [33,34,35]. These concerns did have an impact on the next UK strategy as did devolution. One future—different paths: UK Framework for Sustainable Development was published in 2005 jointly by all the administrations in the UK and sets out a new approach to sustainable development based on five principles: living within environmental limits, ensuring a healthy and just society, achieving a sustainable economy, promoting good governance, and using sound science responsibly [36]. The reference to high economic growth is gone. This change combined with the explicit acknowledgement to the Earth’s environmental limits, demonstrates a deeper commitment to ecological or strong sustainability. Moreover, the Framework sets out a shared understanding of sustainable development; a common purpose outlining what the UK is trying to achieve; the guiding principles needed to achieve it; sustainable development priorities for UK action, at home and internationally; and indicators to monitor the key issues on a UK basis. At the same time, the UK administration produced a UK Strategy for Sustainable Development entitled Securing our Future which deals with reserved (or UK-wide) issues and those issues following devolution, which only pertain to (mainly) England [37].



The devolved administrations then produced their own strategies for sustainable development, largely using the framework as a template and adding detail in relation to their own priorities and competences [38,39,40]. In Northern Ireland a Sustainable Development Strategy for Northern Ireland—First Steps towards Sustainability was produced in 2006 while devolution was still suspended. The office of the First Minister and Deputy First Minister has produced a plan of implementation for the strategy and have been consulting on a new strategy [41]. After the Scottish National Party’s success in the Scottish Parliament’s election in May 2007, it replaced the previous government’s sustainable development strategy with its own Economic Strategy and National Performance Indicators [42,43], along with the single objective of ‘increasing sustainable economic growth’. While initially appearing at odds with the framework, recent planning policy more fully explains how the Scottish Government’s vision fits in with that set out in the UK shared framework: ‘Sustainable economic growth means building a dynamic and growing economy that will provide prosperity and opportunities for all, while respecting the limits of our environment in order to ensure that future generations can enjoy a better quality of life too’ [44]. It is questionable whether this is truly consistent with the UK’s ‘sustainable economy’. Uniquely, Wales has a statutory duty to produce a sustainable development scheme s. 79 of the Government of Wales Act 2006 (and previously s. 121 of the 1998 Act). The scheme that followed the UK framework was Starting to Live Differently—The Sustainable Development Scheme of the National Assembly for Wales. The Welsh Assembly Government has recently replaced its strategy with one which explicitly states that ‘Within the lifetime of a generation we want to see Wales using only its fair share of the earth’s resources’ [45].



Thus, as noted by Porritt much of the architecture is in place. Unfortunately, as discussed below, this by itself is an insufficient condition for success.





3. Criticisms of the Current UK Framework and Strategies


One future—different paths provides a unifying, UK-wide framework, and the individual strategies are all relatively modern and progressive in considering environmental limits and long-term effects. These should be capable of delivering change. However, research shows that the strategies lack influence and their use in practice is sporadic at best. The problems listed below can all be traced back to inconsistency in the application of the strategy, its objectives and procedures. The reasons for inconsistency vary. They include varying priorities between decision makers and misunderstandings about the meaning of sustainable development, its role and its applicability. Hence, at the moment, despite enviable strategic documentation, the approach is not delivering. Decisions continue to be made with little regard to the principles in the framework and strategies.



For instance, the day after the new Secretary of State for Climate Change Ed Miliband MP announced a legally-binding pledge to cut Britain’s greenhouse gas emissions by 80 per cent by 2050 covering all sectors of the economy, including shipping and aviation [46], Prime Minister Gordon Brown was threatening petrol companies with an inquiry under competition laws if they refused to pass on lower oil prices to motorists [47]. The previous week the Government backed plans to allow the expansion of Stansted Airport to handle an extra 10 million passengers a year and increase the number of flights from 241,000 to 264,000 [48]. In Scotland, a newly elected Scottish National Party sought electoral favour by removing the tolls on the Tay and Forth Road Bridges despite high maintenance costs and traffic congestion concerns [49]. Essentially, it is an easy matter for governments to ignore their sustainable development commitments when they prove inconvenient or contrary to short term vote-winning decision making.



Moreover, the process for the development, use, and review of the strategies is best described as ad hoc and inconsistent. Even in Wales, the process set out in the statute is vague (see below). The acceptability and usefulness of any strategy is dependent on its legitimacy. While the content is very important, the procedures used for its development, use and review are equally important. As Oliver notes ‘participation, in the sense of consultation and being listened to on the part of those affected by possible policy changes, may result in better-prepared and thought out proposals being implemented’ [50]. Legitimacy, according to Freeman is when the public accepts decisions without having to be coerced [51]. Thus, a strategy whose development process makes sense to the public and stakeholders will be widely accepted as legitimate, and this will improve its policy relevance and usability. These problems with development, review, and implementation undermine the achievement of the SDC’s first criterion for sustainable development—promoting a public understanding of what is at stake.



Each of the UK strategies for sustainable development has been subject to significant review by the House of Commons Environmental Audit Committee, which is a specialist cross cutting Parliamentary Committee; the Sustainable Development Commission, which is a non-governmental public advisory body; and academics and non-governmental organisations such as the World Wildlife Fund [16,28,52,53]. The most recent strategies were also widely consulted upon before adoption and review, and those consultations led to significant improvement in these strategies [44,45]. However, several drawbacks remain.



First, some administrations appear more committed to the values, objectives, priorities and approach set out in shared framework than others. While the UK published its strategy on the same day as the framework, and Wales (due to its statutory obligation) already had a very similar scheme in place, it took the Scottish Executive seven months and the Northern Ireland Office over a year to publish their respective strategies.



Furthermore, the change in government in Scotland led to a substantial shift in the Scottish approach, whereby the strategy was completely replaced by a new Economic Strategy and a single objective of ‘sustainable economic growth’. The approach in many respects is very modern. However, it did little to improve the public’s understanding of sustainable development, especially since it took two years for the Scottish Government to even attempt to realign itself with the rest of the UK by explaining how its unique approach fit within the UK Framework [44].



The Scottish experience also demonstrates the vulnerability of policy based approaches to electoral short termism. As noted by Porritt ‘so far, rather than there being a sense of collective endeavour for SD alongside the diversity of approaches, there is a strong impression that they [the devolved administrations] are energetically pursuing their own agendas without much reference to Whitehall, and vice versa’ [6]. Some flexibility is necessary and desirable. Nonetheless, there needs to be some consistency and a resistance to the pressure of short-termism imposed by the electoral system. The UK is not alone. In the United States, Presidential Executive Orders intended to foster sustainable development have suffered the same fate since such Orders have no authority outside the executive agencies to which they apply and they lack the durability or effect of a statute [7].



A separate problem is that the strategies remain unconnected to many of the supposed tools available for their delivery. Thus, there is a failure to provide a truly ‘operational toolkit’ aimed at delivering sustainable development. There is an abundance of research on methods which can deliver more transparent, inclusive, responsive and holistic indicators and the various strategies place emphasis on these methods. Nevertheless, when it actually comes down to selecting indicators, these methods are not used. The strategy is supposed to provide an infrastructure or framework for indicator selection. However the criteria used do not reflect the principles contained in the strategy itself [36,54], and the actual indicators seem to depend more on historic use and availability than on any link to policy in the strategy [20]. The UK is not alone in this failing. A recent UN report explained that ‘indicators can increase rigour and credibility of the NSDS [national sustainable development strategy] and the NSDS can provide an institutional framework for indicators to gain policy relevance’. Yet the report concluded that ‘most countries have not yet fully harnessed the mutually supportive and strengthening relationship between sustainable development indicators and the NSDS’ [18].



Even when the links are present and explicit in the strategy quite often there are discrepancies within an administration in actual delivery of sustainable development objectives or compliance with procedures. Varying levels of priority for the sustainable development objectives have a knock effect on mechanisms such as the sustainable development action plans, indicators, public service agreement targets and the use of the various appraisal tools. For example, the UK government’s strategy requires all UK Government departments to produce sustainable development action plans (SDAPs). The SDC in January 2008 reported that ‘it appeared that many departments did not have adequate and effective systems to monitor and report progress on their SDAPs, or on how sustainable development is approached more generally’ [55].



The danger, as explained by Blair and Evans, is that ‘for sustainability to be mainstreamed, the frameworks of corporate management, the processes and specific tools (targets and indicators), audit, review and inspection procedures all need to be appropriately aligned and geared to a common sustainability set of criteria. Currently this is not the case’ [56].



Finally, and most importantly, there seems to be very little understanding or coherent thought about what exactly sustainable development means and its role in governance. Confusion remains as to whether sustainable development is simply a matter for environmental policy makers, whether it is the same as climate change, and to what extent it is compatible with the pursuit of economic growth. Moreover, uncertainty exists as to the role of sustainable development in all forms of decision-making. It regularly takes the form of a procedural obligation in both law and policy. The Welsh obligation to produce a sustainable development scheme is such a requirement. It can also appear as a weak substantive duty whereby a body is to have regard to it as a material consideration [57,58]. Finally, it has also appeared in statute as a stronger substantive duty whereby the body is to ‘contribute to the achievement of sustainable development’ [59,60]. Such a formulation could be interpreted as creating a legal rule which sets out how decision making is to take place and thus, providing a framework for decision-making [8]. At present, sustainable development takes on all three roles depending on the context [8]. It is also regularly ignored altogether for example in many of the pre-legislative memoranda which are required by the Scottish Parliament (see below). Although this may be appropriate for individual agencies in their specific contexts, there needs to be much more clarity as to the overall role of sustainable development in government. This requires mechanisms to support that role. While some critics maintain that real progress demands that sustainable development be given the status of ‘the central organising principle of government’, other models are also possible which would still assist in moving the UK closer to that objective. These are described below.



In sum, the current UK shared Framework and its related strategies lack legal and political clout and their use in practice is sporadic at best. Moreover, they are not delivering in the three areas the SDC notes as vital for the proper implementation of sustainable development—improving understanding; providing a comprehensive framework to integrate potentially conflicting priorities and providing an operational toolkit.



Arguably, these problems can all be traced back to inconsistency in the application of the strategy, its objectives and its procedures—wholly apart from whether there is any underlying legislation. The reasons for the inconsistency include: varying priorities between decision makers, misunderstandings about the meaning of sustainable development, its role and its applicability and these are magnified by other influential factors such as path dependency and resource constraints [6]. My contention here is that legislation can make a significant and beneficial difference in the way in which sustainable development strategies are developed, implemented, and reviewed. Over and above its symbolic and educational value, legislation can turn good practice and policy into binding obligations, with meaningful consequences both inside and outside the courtroom, and it can make a significant difference to delivering on all three levels set out by the SDC.




4. Possible Legislative Options for Sustainable Development


Any legislative solution to the difficulties described above needs to take into account the legislative options actually available to a given state or administration, its institutional framework, and legal culture. For the UK, devolution, a preference towards legislating sparingly, avoiding unenforceable substantive provisions and where possible leaving decision-makers ample discretion to ensure flexibility, all figure prominently in this regard. Keeping this in mind, and building on experiences in Wales and in Canada, three possible legislative models and the provisions needed by each are explored below. The models start from different political and cultural perspectives, yet they are not mutually exclusive. Indeed, it may be preferable to introduce the legislation in a staged fashion, initially setting out more detailed procedural obligations and then over time supporting these with more powerful substantive duties as public and political opinion becomes more accustomed to using sustainable development as the central organising principle of government.



As Rubin explains, in a modern state contemporary legislation serves a range of purposes.These includecreating direct prohibitions, regulatory controls and administrative agencies; conferring benefits on groups or individuals; issuing guidance; conferring grants of jurisdiction and statutory duties; imposing enforcement and implementation procedures and facilitating private arrangements [61]. Some legislation is simply symbolic expressing the political authorities’ awareness of an issue and that something needs to be done about it [62].



Different states will use legislation for big policy issues (like sustainable development) in different ways and for different purposes. Different states will also have different legislative options available to them, and any suggested legislative approach must take account of the constitutional and administrative arrangements in a particular state. In many countries if one wanted to truly embed sustainable development into government the answer would be to seek a constitutional amendment and, in fact, sustainable development appears in the Constitutions of South Africa, Poland and the European Union [63,64,65]. While the UK can pass legislation which impacts on its Constitution (the devolution Acts [10,66,67], the European Communities Act 1972) there is no individual or identifiable collection of documents which are ‘the UK Constitution’, so a constitutional approach is not available for the UK.



4.1. The Importance of Legal Culture and Institutions on the UK Approach to Sustainable Development


Before discussing any legislative options, it is essential to review the legal culture and institutions of the UK. The UK’s initial approach to the sustainable development agenda was largely non-legislative [68]. Indeed, in 2000, the Government dismissed the need for legislation, stating that sustainable development could be placed at the heart of an organisation by policy directions from the executive or by the inclusion of non-statutory aims and objectives [69]. There is also a view that the needs of sustainable development are better served by specific provisions, such as targets to improve water quality or reduce hospital waiting lists, rather than any general overarching duty or objective [70]. That said, references to sustainable development have become much more commonplace in statutes of both the UK and Scottish Parliaments [8]. One possible reason is that, over the last decade, sustainable development has proven its acceptability and resilience as a policy tool and crystallising it in statute has become more palatable. For example, sustainable development has been a key policy objective of the planning systems both north and south of the border for many years [71,72] but it was only included in a relevant English statute in 2004 and in the Scottish equivalent in late 2006 [73,74]. Also, while it is not one of the European Union’s core environmental principles [75,76], sustainable development has been elevated in status to one of the Union’s general aims. This is reflected in the EU’s legislation [65], which has influenced the content of legislation at both UK and devolved levels [77].



In light of the above, as well as the Welsh experience discussed below, legislation specifically directed at an administration’s approach to sustainable development would seem not be out of step with modern UK gal culture. However, any legislation also would need to take into account the institutional structures that exist in the UK. The key challenge in this regard is devolution, and the fact that legislative and administrative competence often does not lie with the UK Government, but instead, with the devolved institutions. Enacting legislation that binds the UK and devolved governments to certain policy goals would not be easy since it largely counteracts the purpose of devolution [78,79]. Therefore, any legal formalisation in relation to the production, review, and use of the UK shared framework for sustainable development and its indicators is not a realistic possibility. Instead such formalisation needs to remain as a joint policy initiative among the administrations. The current informal approach works well at this level because successful co-operation is often underpinned by its non-binding nature. Indeed much of the actual workings of the devolution settlement are set down in a Memorandum of Understanding and various other Concordats rather than in the devolution legislation itself [80,81]. The SDC plays an important role here, keeping Scotland and Wales and Whitehall in touch with one another over sustainable development strategies and policy experience, and in maintaining a sense of common cause in the spirit of One future, different paths [6].



Legislation directed at a single administration is possible, as shown in Canada, where there is a federal Sustainable Development Act that covers areas of competence of the federal government [82]. Additionally, three of the ten Canadian provinces have opted to pass their own Sustainable Development Acts [83,84,85]. A similar approach would be suitable in the UK. Ideally, the individual statutes will include a reference to a shared framework or some other co-ordinated UK-wide effort.



At this stage, it is important to emphasise the value of legislating at the sub-national level. Porritt hypothesises that sustainable development may be an easier concept to operationalise at the sub-national level. In his review of the standing of sustainable development in government in the UK, he notes that the new devolved system has opened up political space for innovation in Scotland and Wales, and that there has been a potentially helpful break with ‘path dependence’ [86]. This is supported by the new Welsh strategy and by Ross’ finding that Scottish Parliament has shown a greater willingness to legislate on sustainable development than its UK counterpart [8]. Moreover, from the review below, the Canadian provinces also appear more proactive in their legislation than the federal government. Porritt suggests that particular regions or states can be laboratories for policy changes and Scotland and Wales could enlarge policymakers’ sense of the politically possible in relation to sustainable development [6].




4.2. Three Legislative Models


So what is the best approach for the UK? The answer is that it depends on what the particular UK administration wants the legislation to do. Since a framework approach to sustainable development is supposed to be iterative, and capable of review and change, crystallizing the content of any existing strategy itself into law is not desirable. Instead, law reform is needed to support the selection, development, use, and review of national sustainable development strategy and, arguably, the overall approach to implementing sustainable development. It is imperative for any legislation on sustainable development to be very clear as to its overall purpose. This section explores three possible models and the legislative approaches that each model requires, drawing on examples from Wales, Canada, and the Canadian provinces of Manitoba and Quebec.




4.3. Procedural Model


The first model is purely procedural. Its objective is to ensure that certain events happen at certain times in a certain way. This approach introduces procedural obligations in relation to the production, use and review of the sustainable development strategy, and it employs other tools such as indicators and action plans. These procedural obligations could, in turn, implicitly embody the substance of certain principles [8]. For example, procedural obligations could require the production of the strategy, provide consultation opportunities, or require regular reports on progress. There is already a strong UK example of this approach in Wales. When the UK Parliament established the National Assembly for Wales (‘Assembly’) under the Government of Wales Act 1998 it included a requirement to produce a scheme of sustainable development [10]. Similar duties were not included in the Scottish and Northern Ireland settlements as these created parliaments with legislative power and it was thought that imposing such a duty would be contrary to the spirit of devolution. Importantly, the Welsh provisions need to be distinguished as they were, at least formally, imposed on the Assembly and later the Welsh Assembly Government (‘WAG’) rather than being introduced by the institutions themselves. That said, the WAG is proud that sustainable development is a core principle within its founding statute [45].



Section 79 of the Government of Wales Act 2006 requires the Welsh Ministers to produce a scheme setting out how they propose in the exercise of their functions to promote sustainable development and to report annually on how all functions were carried out. Every four years, the Assembly is to report on the effectiveness of the proposals [87].The provisions are confined to these procedural obligations. There is no definition of sustainable development, nor does the Act impose a substantive duty on the key Welsh institutions [88]. Moreover, the procedures are very vague. For example, under s. 79(3) the Welsh Ministers must consult such persons as ‘they consider appropriate’. These minimal procedures have led to the Welsh institutions to be quicker to incorporate sustainable development into their policies and the exercise of their functions, to review their progress regularly and to respond accordingly. The Assembly, and subsequently, the Welsh Ministers have produced the required effectiveness reports on its first two sustainable development schemes. Both reports, produced by independent consultants, strongly commended the commitments to sustainable development made by the Assembly, but pointed to difficulties in driving those commitments through to delivery [89,90]. Nevertheless, the SDC in 2005 criticised the Welsh institutions for starting well but having unambitious commitments, failing to join up the delivery of commitments and failing to embed sustainable development across the Welsh public sector [91]. Munday and Roberts add that ‘Although the commitment to sustainable development has become a legal duty, there has been very little elucidation of precisely what sustainable development means, in economic, environmental, social and cultural terms, and, as importantly, how to identify whether or not the region is becoming more sustainable’ [92].



One of the unique challenges for Wales is that often it does not have the legislative competence to introduce the necessary changes. Nonetheless, the most recent scheme, entitled One Wales—One Planet 2009, is arguably the most ambitious of the UK strategies to date. Specifically, it sets a vision which uses sustainable development as the overarching strategic aim of all WAG policies and programmes across all ministerial portfolios and confirms that sustainable development will be the central organising principle of the WAG, as well as the steps to be taken to embed this approach. Uniquely, it sets an explicit long term aim for Wales to use only its fair share of the earth’s resources [45].



Thus, for Wales, the UK government opted for a purely procedural approach relying on a minimum number of procedural duties. From the experience in Wales, it is safe to argue that introducing these types of legal procedures elsewhere in the UK would make a significant difference to the embedding of sustainable development into government activities. That said, the evidence also suggests that the Welsh provisions could benefit from some additional detail—for example, on the consultation process and the role of the SDC.



The statutes of Canada and the Canadian provinces of Quebec and Manitoba offer examples of more detailed procedural regimes. As a federal state, Canada divides legislative competences between the federal and provincial governments. The sustainability acts noted below all focus on the activities of a single administration. All three acts also impose obligations on the government to produce a sustainable development strategy as well as component strategies for individual departments [93,94,95], All three allocate specific responsibilities to the relevant Environment department in relation to the strategies [96,97,98]. In addition, these three acts have increased the powers of the relevant Auditor General’s office to include review of the implementation of sustainable development across departments and public bodies [99,100,101]. Both provincial governments establish special funds to encourage sustainable development research and innovation [102,103] and include procedures for the development of indicators [104,105]. The Canadian and Manitoba Acts also create advisory bodies or roundtables [106,107].



Thus, in the UK, legislatively adopted procedures could explicitly require the production of the departmental sustainable development action plans and clarify the roles of the National Audit Office, SDC and, for the UK administration, the role of the House of Commons Environmental Audit Committee in reviewing and monitoring the various strategies. It would be simple enough to put their policy remits into statute. The process for the selection, development, use and review of national or sub-national indicators could incorporate—and require compliance with—the principles and objectives set forth in the relevant sustainable development strategy.



These procedures would bring several benefits to the UK. First, a failure to comply with a statutory procedure is much easier to enforce and monitor than noncompliance with some vague substantive duty—not only under judicial review but also, importantly, by central government, interest groups and the public [8]. Moreover, the procedures can be introduced without having to address politically sensitive issues, such as clarifying the substantive meaning of sustainable development and any principles underpinning it, or delineating its specific status within UK governance. Arguably, the appropriate procedural provisions may reduce the need to include substantive provisions; by complying with the procedures the public body will still need to direct its mind to the substance behind the procedure. The Welsh Assembly’s obligation to produce a scheme of sustainable development and report on it regularly is a good example.



Unfortunately, less successful examples also exist. The Scottish Parliament requires most Bills to be accompanied by a pre-legislative memorandum that includes a statement of the Bill’s impact on sustainable development. Studies show that the quality of these statements has always varied and continues to be variable, often reflecting a significant lack of understanding among policy makers and draftsmen and their conflicting priorities [108,109]. These point to the need for a substantive provision to clarify the role and meaning of the term.



Thus, while providing support for a strong operational toolkit for sustainable development, an exclusively procedural approach fails to address the SDC’s remaining objectives: promoting a common understanding and creating a framework for decision making. Exclusive reliance on procedural mechanisms will create a danger that any symbolic statement on sustainable development will be lost, and the required procedures will be reduced to mere ‘box-ticking exercises’.




4.4. Establishing the Strategy as the Framework for Sustainable Development


The second model explicitly establishes the national sustainable development strategy as the framework for the implementation of sustainable development in the UK. Ideally, this approach explicitly sets out the sustainable development strategy as the primary reference point for all decision making across an administration. A weaker version would do this only in relation to environmental decisions, which would include the duties imposed on various public bodies to ‘exercise [their] powers in the way best calculated to contribute to the achievement sustainable development’ [110,111] At present, the different statutes refer to all sorts of different guidance to assist in the interpretation of sustainable development. While allowing contextualisation and flexibility, arguably this also creates confusion and inconsistency [8]. Even the weaker version of this approach ensures a more consistent interpretation of sustainable development across an administration. This appears to be the approach taken in section 3 of the Canadian Act which provides that ‘the purpose of this Act is to provide the legal framework for developing and implementing a Federal Sustainable Development Strategy that will make environmental decision-making more transparent and accountable to Parliament’. Regrettably, the purpose is (in this author’s opinion) unnecessarily limited to environmental decision-making rather than extending to all government decision making.



This model also has the advantage of creating additional substantive obligations in relation to the indicative content and structure of the strategy and its use. For example, in Canada, the federal statute requires the strategy to be based on a specific definition of the precautionary principle. The federal and Quebec Acts require the inclusion of certain substantive content: goals, targets, an implementation strategy for each target and an allocation of responsibility to individual Ministers [112,113]. In contrast, the Manitoba statute creates no explicit substantive requirements for the strategy’s content. Instead it sets out that the strategy is intended for the purpose of but not limited to establishing provincial sustainable development goals; establishing a framework for sustainable development policy development and guiding the preparation of specific economic, environmental, resource, human health and social policy component strategies [114]. Arguably, this description implicitly sets out certain substantive content.



In the UK, this type of approach would increase the status of the strategy in decision-making, both generally and in relation to those existing obligations that require particular agencies to ‘contribute to sustainable development’ It would add value by making the strategy the mandatory point of reference for these bodies, rather than leaving it to guidance and their own guidance. To be truly effective, this type of provision needs be accompanied by the procedural obligations set out above. This approach still falls short of delivering any significant cultural change however, since it says nothing about the role of sustainable development itself in the workings of government.




4.5. Establishing Sustainable Development as the Central Organising Principle of Governance


Finally, an Act could establish sustainable development as the central organising principle of governance in the UK or one of the devolved administrations. In Jonathon Porritt’s final blog as Chairman of the SDC he notes: The ‘mainstreaming’ imperative that drives all our work (‘to make sustainable development the central organising principle of everything Government does’) may not as yet have got as far as we would have liked, but it has got a lot further than many may once have thought possible [116]. Jackson concludes that ‘The idea of an economy whose task is to provide capabilities for flourishing within ecological limits offers the most credible vision to put in its place. But this can only happen through changes that support social behaviours and reduce the structural incentives to unproductive status competition’ [117].



Such legislation would cause a massive cultural shift for governance in the UK, encouraging and driving sustainable development forward, rewarding compliance, penalising non-compliance. The legislation would also need to include an explicit statement of purpose. The most forceful example is that used in the Quebec statute; ‘the object of this Act is to establish a new management framework within the Administration to ensure that powers and responsibilities are exercised in the pursuit of sustainable development’ [118]. The aim in Manitoba is less forceful—to ‘create a framework through which sustainable development will be implemented in the provincial public sector and promoted in private industry and in society generally’ [119]. An even weaker declaration is in the Canadian Federal Act: ‘the Government... acknowledges the need to integrate…the making of all decisions of government’ [120]. This declaration is clearly insufficient to make any impact. A provision based on the commitment in new Welsh strategy would work very well as a legal declaration: ‘sustainable development (the process that leads to [the UK, Wales, Scotland, Northern Ireland] becoming a sustainable nation) will be the central organising principle of Government, and we will encourage and enable others to embrace sustainable development as their central organising principle and a general duty imposed on all public bodies’ [45].



If a statute is going make such a commitment to sustainable development then some argue that it should be accompanied by a definition of sustainable development. All three of the Canadian administrations in their Sustainable Development Acts have chosen to define sustainable development using the Brundtland definition—‘development that meets the needs of the present without compromising the ability of future generations to meet their own needs’ [121,122,123] and, where considered necessary, adding to it. There are strong arguments in favour of providing some definition of sustainable development. First, without a clear definition, the imprecise nature of sustainable development introduces a lack of consistency, both internally within a regime or public body and externally between regimes or public bodies. Second, there may be a lack of continuity in the meaning of the term over time. This may result in confusion as to meaning and expectations, both for those implementing the legislation and those subject to it. Finally, imprecision may give the executive (a public body) too much discretion while needlessly taking power away from the judiciary and the legislature [8]. That said, as noted earlier using the Brundtland definition does little to alleviate these concerns since it can be interpreted an endless number of ways.



These arguments have all been raised in the UK relating to the specific provisions for public bodies in various acts [8]. While the number of UK statutes that refer to sustainable development is on the increase, to date the UK has resisted defining sustainable development in its legislation. Experience with such terms as ‘planning’ and, increasingly ‘sustainable development’ itself, has shown that it is better that the legislation allow the precise meaning and interpretation to evolve over time and be contextualised to suit a wide range of circumstances [124]. The non-binding nature of guidance is attractive to policy makers as it allows them to take greater risks and introduce more ambitious approaches than they would attempt with legislation. This approach has proven very effective in the UK and there is no reason why it should not continue to be. So, for instance, any definition or interpretation set out in legislation produced in 1994 on sustainable development would be out of step with more ecologically focused interpretation of sustainable development in the UK shared Framework [121]. Adding a statutory obligation to produce a strategy that offers such guidance will provide some continuity and consistency for the definition, while establishing where the relevant interpretation is to be found (in the strategy).



A related question is whether certain component principles of sustainable development, such as acting within the earth’s ecological limits and seeking fair and just society, should be defined in statute or receive other statutory protection. Such provisions could set out certain principles, objectives or rules that must be taken into account and thus explicitly incorporate certain established values or principles into decision-making processes. Both Quebec and Manitoba have adopted this arrangement. The list of substantive principles in Quebec’s Sustainable Development Act must be taken into account by the Administration when framing its actions. The principles also influence the production of the sustainable development strategy [125]. However, this prescriptive approach may restrict opportunities for the principles to evolve over time and be contextualised for certain circumstances. It could also potentially limit the discretion of future administrations, and increase the chances that the provisions will be watered down to the lowest acceptable level. The Manitoba statute contains both substantive principles and guidelines for sustainable development. However, the Manitoba government only needs to ‘have regard’ to sustainable development and the listed principles and guidelines [126].



In order for sustainable development to actually become the central organising principle of government, a substantive duty would need to be imposed on all public bodies. This is not an easy task. The UK tends not to legislate on substantive principles, and even dominant policy changes have tended not to be explicitly legislated. Thus, for example, until recently very few statutes expressly mention equality, democracy, freedom of speech.



Moreover, some of the duties that already exist in relation to sustainable development for specific public bodies are next to meaningless [127]. For example, the duty imposed on Scottish Natural Heritage in the Natural Heritage Scotland Act 1991—‘to have regard to the desirability of securing that anything done whether by SNH or any other person, in relation to the natural heritage of Scotland is undertaken in a manner which is sustainable’—is so diluted that it can only be interpreted as a rather vague objective. On the other hand, the strongest possible phrasing would impose a duty to achieve sustainable development. Given the definitional issues surrounding the term this would be a tall order and none of the UK statutes go that far [128]. Instead, they are couched in phrases which add layers of discretion. The more recent formulations use ‘contribute to the achievement of’ or ‘contribute to’ sustainable development. So long as these are not further watered down with qualifications such as ‘reasonableness’ or ‘as costs allow’, they could form the basis of a strong general obligation to be imposed on all public bodies. Arguably, this formulation is sufficient to create a legal rule and to allow sustainable development to provide the framework for decision-making [8]. At present, similar case law indicates that the courts are likely to interpret these provisions objectives rather than as legal rules [129]. That said, any change needs to start in the legislature.



One means of giving greater legitimacy to substantive duties is to phrase them as ‘targets’. Targets set clear goals that are capable of being acted upon. Recently there has been an increase in the use of duties and targets in UK statutes, especially in areas such as fuel poverty, climate change and biodiversity [130]. The enforceability of these targets in court is questionable however, and one has to question what might achieved by bringing an action against the government for failing to meet established targets. Moreover, it is hard to see how a target for sustainable development can be set that would attract the same sort of public attention as those for climate change or biodiversity. Sustainable development reflects a holistic view that is difficult to express as a single indicator or target. However, targets do have a role in any legislative approach to sustainable development, both as precise deadlines for producing documentation and as benchmarks for specific sustainable development indicators that are essential to drive forward progress. More indirectly, specific climate change, biodiversity, fuel, poverty and other targets could be used as evidence to assess progress towards sustainable development.





5. Consequences of Breach and the Case for a Staged Approach


The consequences of a failure to comply must be explored fully to ensure any legislation is effective. In the UK a failure to meet a procedural obligation is much easier to challenge and enforce than a breach of substantive duty. The procedure was either performed correctly and on time or it was not. In contrast, substantive duties are often more subjective, and give the person responsible significant discretion. While procedural obligations on their own can make a difference, the same cannot be said about substantive obligations. Thus, as set out above, the ideal model uses both. Regardless of the model chosen, it is imperative that both substantive and procedural obligations are supported by requirements for reporting, review, publication and audit that have real consequences if breached.



A key question is whether the legislation should be focused on keeping generally willing people in line or rather aimed at forcing changed behaviour among unwilling parties? In the context of the UK, it is likely that any legislation would have to be directed at dealing with both challenges. There will be inadvertent errors of judgement in pursing sustainable development. However, there will also be people who are determined to flout the system by putting their own personal short-term gain ahead of wider long term public benefit. At present, none of the existing specific substantive provisions in UK or Scottish statutes are supported by criminal sanctions and only one provision includes a statutory appeal mechanism [8]. It is difficult to see how criminal sanctions could be introduced into a Sustainable Development Act, however, given the well documented likelihood that certain public bodies will resist change for reasons such as path dependency, resource constraints, and poor leadership [52]. Some deterrence mechanisms, such as naming and shaming and budgetary penalties are likely necessary.



Standing alone, many substantive provisions, such as statements of purpose or declarations, could not realistically be accompanied by any obvious enforcement mechanisms. However, they may still be effective from a more symbolic perspective—acting to educate, inform and heighten awareness. Moreover any breach of these provisions is still likely to attract the attention of the public, interest groups, parliamentary committees, or a higher level of government and result in more informal, ad hoc enforcement.



Judicial review only seems appropriate in instances where a body has acted procedurally improperly, or more rarely, where a public body has acted irrationally or illegally. It is also generally reactive, costly, and time-consuming. Courts are very reluctant to intervene in any case where the argument is essentially about the merits of government policy and the allocation of resources. That said, the UK courts have demonstrated a willingness to accept sustainable development as a material consideration in decisions even without any statutory obligations [131,132]. They would likely treat a generally applicable substantive provision in the same way. Ideally, the provision would be so worded to allow the court the possibility of interpreting it as a legal rule. As noted above, however, previous research on similar provisions in other areas has revealed unwillingness to date on the part of the judiciary to treat such vague provisions as legal rules [129,133].



To be most effective then, Reid suggests that ‘any legal duty should be phrased in such a way as to be enforceable, and policy targets should be strengthened not by unenforceable statutory duties but through the establishment of specific monitoring, reporting and scrutiny mechanisms that will allow effective political accountability to be achieved’ [133,134,135]. As a result, where possible, the substantive objectives must be accompanied by a meaningful toolkit of procedural duties. These include obligations to produce an annual report, require notice, audit or publicity. A failure to comply with these statutory procedures is much easier to enforce and monitor than non compliance with broad principles, both under judicial review and, importantly, by central government, interest groups, and the public. There is precedent in the UK for supporting a general duty with an obligation to produce a strategy. Section 1 of the Nature Conservation (Scotland) Act 2004, for example, imposes a general duty on all public bodies and office holders to exercise their functions to further the conservation of biodiversity. This duty is supported by an accompanying duty to produce a Scottish Biodiversity Strategy. Procedures such as these can significantly enhance the potential impact of a given provision.



Thus, needed cultural change may have to come in stages—initially in the legislature and then later in the courts. Given the continued public and political indifference to the challenges facing the Earth, it may be that the best immediate approach is to simply introduce the necessary procedures under the first model described above. Even acting alone, the procedures can secure significant progress by compelling action. With public, media and political support, these ideally ought to be used to support explicit (as opposed to implicit) substantive obligations in relation to the sustainable development strategy its development, use, review and link to other governance tools. Ideally, a further substantive obligation that pronounces sustainable development as the organising principle of governance should also be enacted. Depending on the level of public and political support, it may be necessary to use a staged legislative approach whereby these substantive duties are introduced later as political and public understanding improves itself as a consequence of the procedural obligations taking effect. As noted above, to date the courts have been hesitant to interpret substantive obligations as anything more than material considerations to be taken into account or general objectives, and it may take longer to get the courts to fully enforce these obligations, especially those that could be treated as legal rules. That said, without legislation actually in place there is nothing for the courts to interpret. Experience indicates that it may take time to reach the stage where strong substantive obligations are interpreted by the courts as legal rules that actually secure sustainable development as the central organising principle of government supported by strong procedural obligations. It was only in 1991 that the House of Lords finally struck down UK legislation as incompatible with European law despite the supremacy of European Community law being set out in the European Communities Act 1972 [136].




6. Conclusions


The policy approach based on weak sustainability and supported by only minimal legislation is not delivering the cultural change required to meet the UK’s aspirations for sustainable development. Legislation is now needed to compel compliance and adherence to best practice and promote consistency in interpretation and use. Arguably, the real challenge for legal drafters in the UK is to design a system that contains legal tools to create a meaningful framework for decision-making based on sustainable development, while ensuring that this frame work is iterative and flexible.



A UK wide statute on sustainable development which binds both central and devolved administrations alike is unfeasible following devolution. Nonetheless, specific legislation on sustainable development for each of the UK administrations would be valuable and not out of step with modern UK legal culture.



A key issue for legislators is which legislative model for sustainable development should be adopted. Three models have been explored in this article. The first model focuses on creating binding legal procedures considered vital to implement sustainable development fully, such as the production of a strategy, reports on progress, and wide consultation in the process. The typical current approaches put a general obligation in the statute and follow this up with either detailed guidelines or regulations. Getting the balance right is key.



The Government of Wales Act 2006 gives too much discretion while the list of principles set out in the Quebec statute provides too much detail and is too prescriptive with unfortunate implications for the legitimacy and enforceability of the legislation. Generally, however, the imposition of obligations to produce a strategy, and to pursue other measures such as action plans, spending reviews, indicators, and targets would be a major step forward in making the ‘sustainable development toolkit’ operational.



Procedures alone will not necessarily deliver a cultural change within governments, however. The second model examined above aims to enhance the status of the sustainable development strategy by introducing a substantive duty across government to ensure that its activities in implementing sustainable development are consistent with the objectives and principles set out in the sustainable development strategy. This approach gives the strategy legal status, provides a clear point of reference for those bodies with substantive obligations relating to sustainable development and generally improve the understanding of the term. It does not explicitly set out the role of sustainable development in the workings of government, however. This omission misses out on important symbolic benefits, and it fails to address directly any inconsistencies in the interpretation and application of sustainable development.



Increasingly, there have been calls for governments to make sustainable development the central organising principle of governance in the UK and arguably this is the only way to truly secure the cultural change required for genuine sustainability. For this third model to be operational two additional legislative provisions are needed. First there must be a clear declaration of purpose by government about the role of sustainable development in all its activities. The statement in the most recent Welsh strategy works well in that regard. Secondly, the legislation must impose meaningful substantive duties on all government bodies. These duties should do more than simply ‘have regard to’ or ‘take account of’ sustainable development. Sustainable development needs to be more than a material consideration, or one objective to be balanced against others. There is precedent for a better approach in previous statutes—for example, ‘contribute to the achievement of sustainable development’. This phrasing is strong enough to potentially take on the role of legal rule and hence, truly provide a framework for all decision-making across government.



This author remains unconvinced of the value of legislating to define sustainable development or of referring to certain underlying principles such as good governance or sound science. More research is needed into how best to deliver these more substantive goals while still retaining the flexibility needed to allow sustainable development to be contextualised and to evolve over time.



Due to the asymmetrical nature of devolution, the means of making these changes differs across the UK. The administrations of the UK, Scottish and, arguably, Northern Ireland, could simply enact their own Sustainable Development statutes. The Government of Wales Act 2006 provides an excellent starting place for Wales but does not go far enough even if a minimalist procedural objective is used. More specific procedures are needed about consultation and the role of the SDC in particular. As Wales has only limited legislative power it would be up to the UK government to either devolve this power to Wales under the 2006 Act or to legislate for Wales.



Finally, the implementation of sustainable development to date has been a staged process in the UK and elsewhere. There is no reason to believe it will not continue to be so. Sustainable development has proven itself to be a resilient and valuable policy tool in the UK, and it is time for the UK administrations to give it legislative backing. While legislation which adopts the SDC’s vision of sustainable development as the central organising principle of governance in the UK is desperately needed and arguably is the only way forward, it may take the UK administrations a while to be willing to give this legislative backing. It will likely take the UK courts longer still. This article has shown that such legislation can be staged, and even the most basic procedures can significantly improve the implementation of sustainable development. Formalisation would raise the status of the sustainable development strategy and of sustainable development itself. It would also upgrade the framework approach from a nice idea to a legal obligation. Failure to produce the strategy or a failure to observe the legislated procedural requirements would not only be subject to judicial review but it would attract considerable public attention. Most importantly, legal recognition will improve the educational value of the strategy and heighten its status in the public eye.
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