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Abstract: The recognition of the intrinsic value of the environment and natural resources contributed
to the establishment of liability for damage to the environment per se, which, coupled with the
traditional environmental tort liability, constitute the double facets of environmental civil liability.
Although the two facets share some common characteristics, their distinct focuses indicate that they
cannot be fully covered by tort law or environmental law systems alone. As a result, an international
trend toward the regulatory approach to environmental civil liability, which is referred to in this article
as the “separate-regulatory paradigm”, is emerging. In such a pattern, as followed by the United
States (US) and the European Union (EU), environmental tort liability and liability for environmental
damage are mainly regulated by tort law and environmental statutes, respectively. However, China,
relying substantially on its civil law system to address liability for environmental harm, seems to
deviate from this paradigm. This article analyzes the significance of the separate-regulatory paradigm
and argues that it has profound implications for China. This article suggests a separate statutory
liability scheme that moves beyond the existing Chinese civil law framework to achieve the full
recovery of environmental damage.

Keywords: environmental civil liability; separate-regulatory paradigm; environmental tort; environmental
damage; China

1. Introduction

Effectively deterring environmental degradation and adequately remediating environ-
mental harm are among the most pressing and arduous tasks confronting modern industrial
society. One frequently used regulatory tool to facilitate this task is the environmental
liability regime [1–3]. Civil liability, as distinct from administrative liability and criminal
liability, involves compensation and the restoration of damages, and constitutes an essential
part of this regime. In this article, environmental civil liability refers to non-contractual
liability that covers not only traditional tort liability but also regimes under which the
environmental saboteur is required to clean up, repair, restore the environment and provide
corresponding compensation.

At the outset, in jurisdictions such as the US and China, environmental civil liability
focused exclusively on personal and property damage arising from environmental degrada-
tion [4]. However, with the evolution of environmental ethics, the anthropocentric outlook
has come to be regarded as seriously insufficient, and the intrinsic value of the environment
and natural resources has been gradually recognized [5] (p. 148). Consequently, damage to
the environment and natural resources per se was included in the application of liability
law [6–10]. This development gives rise to the double facets of environmental civil liabil-
ity, including the traditional environmental tort liability and liability for environmental
damage, with the former focusing on personal injury and property damage [11–13] while
the latter focuses on damage to the environment itself (environmental damage) [14,15].
Although the two facets are similar in certain respects, they are widely divergent in their
types of harm, remedy mechanisms, compensation standards, etc., meaning that they
cannot be fully covered by tort law or environmental law systems alone. In response, a
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common pathway across different jurisdictions has emerged, which is referred to in this
article as the “separate-regulatory paradigm”. In such a pattern, as followed by the US
and the EU, environmental tort liability and liability for environmental damage are mainly
regulated by tort law and environmental statutes, respectively.

In contrast, China, with a civil law tradition clearly distinguishing between private law
and public law, seems to depart from the separate-regulatory paradigm and, instead, overly
relies on its private law to remedy environmental damage. Its newly passed Civil Code
(a typical private law) contains clauses on both environmental tort liability and liability
for environmental damage, but it has not adopted a comprehensive environmental statute
specifically addressing liability for environmental damage, such as the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA) [6] of the US and
the Environmental Liability Directive (ELD)) [7] of the EU. Against this backdrop, an
important problem that remains to be resolved is whether the new environmental liability
regime established by the Chinese Civil Code is sufficient for the effective remediation
of the environment, and if not, whether the liability regimes of the US and the EU can
provide a feasible and valuable reference? This article therefore tries to address this problem
by delving into the separate-regulatory paradigm practiced by the US and the EU, and
especially its theoretical and practical significance, so as to assess whether it is illuminative
and provides an alternative avenue for the environmental liability scheme in China.

This article employs a comparative law methodology, which is playing a crucial
role in the study of our increasingly globally linked world [16]. The confrontation with
similar types of environmental stress has triggered similar legal responses among different
jurisdictions [17] (p. 562). It further contributed to the internationalization of environmental
legal norms [18], exemplified, for instance, by the spreading of the American legal style [19].
Thus, this article probes into the environmental liability framework of the US and the
EU, analyzing their similarities and differences and reflecting on their implications for
China. Difficulties, of course, exist in applying such a methodology given the different
legal systems adopted by these jurisdictions. However, this does not negate its feasibility
and value. China and the vast majority of EU Member States (with the exception of
Ireland) are civil law countries, and the fact that the US has a common law system does not
preclude its legal interactions with China. Transplantation, international harmonization
and transnational communication have contributed to cross-national environmental law
and policy convergence [17,18,20]. This is also happening between the civil law and the
common law systems, with their converging treatment of most legal issues [21,22]. In fact,
just like CERCLA has exerted an impact on the ELD, the American legal style is spreading to
other jurisdictions, including both common law and civil law countries [19,23–25]. The historical
development of Chinese environmental law also suggests American influence [18] (pp. 627–629),
which further evidences the feasibility of legal interactions between Chinese and other
legal systems and thereby the value of this research.

This article first explores the two-sided nature of environmental civil liability. Then, it
illustrates the global trend toward a separate-regulatory paradigm by tracking the legisla-
tive and judicial practices of the US and the EU, and analyzes the theoretical and practical
significance of this paradigm. Next, it sets out the evolving normative development of
Chinese legislation on environmental civil liability, examines why China has deviated from
global patterns, and the relative strengths and weaknesses of such an approach. Finally, it
suggests a preferable alternative for China, with a clearer boundary between its civil law
and environmental law, through civil law mainly regulating environmental tort liability
and an environment statute exclusively focusing on damage to the environment itself.

2. Double Facets of Environmental Civil Liability
2.1. From “Damage to Human Beings” to “Damage to the Environment”

Compensating for harm has been consistently considered as the domain of tort
law [26] (p. 12), and tort liability is premised on setbacks to a person’s interests and
rejecting damage to natural objects as actionable harm [27] (p. 822). Traditionally, therefore,
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tort law only covered environmentally mediated harm to human use, and environmental
civil liability only concerns damage to human beings [4]. This legal distinction reflects
anthropocentric value judgments that place human interests at the center of the world and
regard the natural environment as having only instrumental value to humans [28] (p. 86).

However, with industrial expansion and a steep increase in human-produced disasters,
the human-centered perspective became a primary target of critique and was often consid-
ered to be the root cause of problems created by human action within the ecosphere [29].
Environmentalists advocate that the environment has intrinsic value and should be pro-
tected for its own sake [30] (pp. 25–26). According to Aldo Leopold’s land ethic, humanity
is but one part of a dynamic ecosystem and “a thing is right when it tends to preserve the
integrity, stability, and beauty of the biotic community. It is wrong when it tends other-
wise” [31] (pp. 224–225). Plumwood further argues that the human-centered perspective
is anti-ecological and ignores human’s interconnectedness with and dependency upon
non-human nature [32] (pp. 105, 122).

The efforts of environmentalists contributed to changes in environmental values
that are increasingly reflected in the legal system [6–10]. It was gradually realized that
the requirement of property and personal injury as the basis for tort actions was not in
line with the broader objectives of environmental repair [33]. In response, national and
supranational liability regimes emerged that recognize damage to the environment as a
separate category of compensable damage distinct from the traditional category of damage
to property and personal interests [6–10]. For instance, large quantities of environmental
statutes enacted by the US Congress since the 1970s no longer merely focused on damage
to human beings, but placed more emphasis on the protection of the natural environment.
There exist specific liability statutes such as the CERCLA of 1980 and the Oil Pollution Act
(OPA) of 1990 [34] that explicitly address damage to the environment and natural resources,
notwithstanding their different scopes of application. These environmental statutes are
transformative, representing “a radical break from the western legal tradition” because
they respond to damage to natural systems that are traditionally not recognized as having
legal personalities [35] (p. 225).

2.2. A Comparison of the Two Facets of Liability

Recognizing damage to the environment itself reflects a more sophisticated under-
standing of the relationship between humans and the environment. It leads to two similar
but different species of environmental civil liability: environmental tort liability and liability
for environmental damage. The former relates to property damage or personal harm that
happens to be environmental in nature, while the latter concentrates on harm to the environ-
ment per se and aims to achieve environmental cleanup and restoration [14,36]. The scope
of liability for environmental damage may vary in different legal systems depending on the
definitions of environmental damage. For example, in the US, environmental damage is
related to the cleanup costs associated with the inflicted harm and to “damages for injury to,
destruction of, or loss of natural resources, including the reasonable costs of assessing such
injury, destruction, or loss” [6] (art. 9607(a)(4)(c)). The EU’s ELD defines environmental
damage as “a measurable adverse change in a natural resource or measurable impairment
of a natural resource service which may occur directly or indirectly” [7] (art. 2). In China, it
means an adverse change in environmental and biological elements and the degradation
of ecosystems composed of these elements due to environmental pollution and ecological
destruction [37]. Despite different definitions, generally speaking, liability for environmen-
tal damage focuses on environmental protection and does not address damage to human
health, or private economic interests, which is, by contrast, the very focus of traditional
environmental tort liability. The two facets of environmental liability may share a set of
characteristics that make them correlated, but their unique features remain distinguishable.

The two facets of liability are similar in certain respects. First, they both involve,
although are not confined to, the long latency of harm. Environmental harm, whether to
human beings or to the environment, is often far removed in time and space from the actions
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that cause them. It may take years, or even decades, for hazardous pollutants to accumulate
in the environment or people’s bodies to threshold amounts that have an adverse effect,
and it may take an additional period of time before the effect turns into detectable and
legally recognizable harm [38] (p. 400). In addition, the migration of pollutants may remove
environmental harm from the place where hazardous pollutants are released, of which
the migration of river water contamination is a typical example. Second, environmental
cases are frequently characterized by their complex causation. The long-latent character of
environmental harm makes it difficult for the plaintiff, as is often required in liability cases,
to establish a causal link between the defendant’s conduct and the environmental harm
suffered. When the problems of onerous scientific proof, indeterminate defendants and
high costs are involved, the complexities are compounded [38] (p. 400).

Another dimension that makes the two facets of liability intertwined is that they
usually arise consecutively, and their scope sometimes overlaps. Since environmental
torts are environmentally mediated injuries to humans, the environment itself serves as
a medium through which humans may suffer harm, indicating that damage to humans
usually happens after damage to the environment occurs. Furthermore, when individuals
and collectives have property and other legally enforceable rights over certain parts of the
environment, interference with those natural objects may give rise to the intersection of
environmental tort liability and liability for environmental damage.

Despite those similarities, it is possible and necessary to distinguish the two facets
of liability. First, they are premised on different types of harm. Tort law has traditionally
demanded property and personal injury as a prerequisite to imposing liability and offering
recovery. Liability for environmental damage, however, only requires setbacks to the
environment and natural resources to satisfy a cause of action, irrespective of whether
damage to persons exists or not. Accordingly, monetary damages are usually satisfactory
means of remedying property and personal injury, while the most desirable remedy for
environmental damage is restoring or replacing the injured environment and resources.
Even if compensation is provided for environmental damage, the compensation standard
is quite different from that in environmental tort cases.

In addition, to impose two facets of liability, different types of lawsuits with different
standing requirements may be involved. Take the Chinese practice as an example. In order
to hold the environmental offender accountable for property and personal injury, the victim
must bring an environmental tort action, and to establish standing, he must have suffered a
direct injury in the case [39]. To impose civil liability for environmental damage, however,
the legally viable choice would be environmental public-interest litigation initiated by qual-
ified social organizations and public authorities or environmental damage compensation
litigation by authorized governmental authorities. Similarly, in the US, apart from the
traditional environmental tort litigation, there also exist cost recovery actions and natural
resource damages litigation under CERCLA for environmental damage.

3. The International Trend toward a Separate-Regulatory Paradigm

Obvious distinctions between the two facets of environmental liability indicate that
liability for environmental damage cannot easily fit within traditional regimes of tort
liability. As a result, an international trend toward a separate-regulatory paradigm is
emerging, with tort law and environmental law regulating environmental tort liability and
liability for environmental damage, respectively. The practices of the US and the EU are
exemplars of this paradigm.

3.1. The United States: From Common Law to Environmental Statutes

Before the advent of effective environmental statutes in the US in the 1970s, the
common law system served as the primary vehicle for addressing environmental problems
for centuries [40] (p. 89). Common law theories frequently used in environmental torts
include nuisance (private nuisance and public nuisance), trespass, negligence and strict
liability for abnormally dangerous activities [41]. Nuisance, inter alia, is most widely used
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due to its broad latitude covering pollution of air, water or land by almost any means. A
private nuisance is an unreasonable interference with the private use and enjoyment of land,
such as polluting the air or releasing hazardous substances on another’s land [27] (p. 822).
A public nuisance refers to “an unreasonable interference with a right common to the
general public”, and a typical example in the environmental context is pollution of public
waterways [27] (p. 821 B). Trespassing law protects the right to exclusive possession
of land, and physical intrusion of land by pollutants without permission constitutes a
trespass [27] (p. 165). Negligence and strict liability for abnormally dangerous activities
remain substantially broader since they are not limited to harm to interests of land. Conduct
is negligent if it creates an unreasonable risk of harm to others due to the breach of a duty
of care, such as the release of hazardous substances into the environment, or the failure to
warn or reduce the associated risk of harm [27] (pp. 321–322). Strict liability for abnormally
dangerous activities recognizes a liability for personal or property injury without requiring
evidence of fault [27] (p. 520). Examples include drilling oil wells or operating refineries in
thickly settled communities [42], or factories emitting smoke, dust or noxious gases amid a
town [43].

Tort law paradigms have been fairly effective in remedying harm to personal and
property interests. Nevertheless, following a human-centered approach, the tort system
necessitates that the plaintiff had suffered a direct injury to establish standing and maintain
an action [13] (p. 915). Actions alleging harm to the environment itself were historically
treated by the US courts with strong skepticism and were often unsuccessful due to a lack
of standing [44,45]. As a result, the tort system was a “blunt instrument” for tackling harm
to the environment [36] (p. 750), and “cannot be relied upon to serve as society’s primary
environmental law strategy” [46] (p. 283).

The insufficiency of tort law in ensuring an optimal level of environmental safety
served as a significant catalyst for the increase in environmental statutes and regula-
tions [46], [47] (p. 160) [48] (p. 149). In addition, appalling environmental incidents,
increasing environmental awareness, surging environmental movements and leading en-
vironmental groups were further contributing factors [49] (pp. 1–24) [50] (p. 4). Since
the National Environmental Policy Act, environmental statutes have proliferated [51],
outgrowing common law doctrines and constituting the largest proportion of American
environmental law today.

Among all the environmental statutes, CERCLA is particularly prominent as a com-
prehensive liability act. Unlike purely prospective and regulatory statutes with a focus on
ex ante regulation and pollution prevention, CERCLA establishes a far-reaching liability
framework and provides remedies for contaminated sites and injured natural resources
after environmental damage has already occurred. On the one hand, CERCLA stipulates
response actions and a cost-recovery mechanism under which government entities may
compel potentially responsible parties (PRPs) to clean up contaminated sites, or government
entities and private parties may sue a responsible “person” to recover cleanup costs. On
the other hand, CERCLA imposes liability for damage to natural resources by authorizing
federal, state, territorial and tribal governments to seek compensation for natural resource
damages (NRD) resulting from the release of such contaminants as hazardous substances.
NRD compensation is intended to restore the natural environment to its baseline condition
and compensate the public for the interim lost use from the time of contamination until
restoration, as well as the reasonable costs of assessing NRD [52] (p. 154).

CERCLA expanded traditional notions of liability by including harm to the environ-
ment and natural resources in the liability regime. It is thus considered as “a landmark
development in the evolution of environmental liability” [53] (p. 294) and one of “the seven
statutory wonders of U.S. environmental law” [54] (p. 1010). Although the enforcement of
CERCLA has its limitations, notably due to being underfunded [55], for the past decades it
has produced impressive results. It has addressed contamination at 3876 sites across the
country and obtained about $38.9 billion in private party commitments for cleanup work
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and over $46.3 billion in recovered costs from past cleanups [56], fulfilling its mission of
protecting human health and the environment.

Common law doctrines have now been supplemented, or in some cases supplanted,
by environmental statutes in the US [57]. It is worth noting, however, that they retain
considerable vitality and remain the exclusive mechanism to resolve certain environmental
injuries, especially when courts consider damage to property and personal rights, or review
environmental regulations and enforce compliance with them [47] (p. 128). Therefore,
tort law and environmental statutes are not two opposing mechanisms, but rather two
distinct systems with different objectives [58]. That is, tort law provides corrective justice
to injured individuals, while environmental statutes provide prospective regulation and
impose liability for environmental damage. Likewise, CERCLA does not preempt the tort
system but intends to operate in tandem with it [6] (arts. 9614(a)–(b)). They constitute
two parallel liability regimes responding to damage to the environment and damage to
individuals, respectively. Accordingly, it can be concluded that the US has adopted a
separate-regulatory approach to environmental civil liability.

3.2. The European Union: An EU-Wide Framework for Environmental Liability

The public-law-oriented liability system of CERCLA is pioneering and has been highly
influential for similar liability schemes elsewhere [24] (p. 727), of which the ELD of the EU
is a good example.

Since the signing of the Single European Act in 1986, the European Communities (now
the European Union) officially embarked on the journey to harmonize laws among Member
States and resolve policy discrepancies [59]. Environmental law and policy is clearly one
element of these harmonization efforts, and environmental liability is an important part
of European environmental law and policy [60] (p. 35). Early EU environmental liability
provisions are scattered across such legal documents as the Product Liability Directive
passed by the Council of the European Communities in 1985. This Directive regards
pollutants as a type of product, and imposes liability for excessive emissions based on
defective products causing harm to property and personal interests [61]. Therefore, in
addition to tort liability in Member States’ legal systems, the early EU environmental
liability regime only covers traditional damage to individuals, with no response to damage
to the environment.

In 1989, the Proposal for a Directive on Civil Liability for Damage Caused by Waste
was drafted. It put forward the concept of “impairment of the environment”, which was
different from traditional personal and property damage [62]. In 1993, The Green Paper
on Remedying Environmental Damage further discussed the concept of “impairment of
the environment” and pointed out the importance of a clear definition of this concept [63].
The 2000 White Paper on Environmental Liability further proposed a more comprehensive
liability scheme embracing both “traditional damage” and “environmental damage” [64].
In April 2004, the ELD was adopted. It sets up an EU-wide framework for environmental
liability to prevent and remedy environmental damage that “cannot be sufficiently achieved
by the Member States” [7]. In the process of the development and elaboration of the liability
regime, such external factors as the Lugano Convention adopted by members of the Council
of Europe had some influence [65,66] (p. 257). However, it was the US CERCLA that played
a decisive role in shaping the regulatory approach of the Directive [53] (p. 295).

The pivotal influence of CERCLA on the ELD contributes to their similarities. In
particular, they both adopt a public law compensation scheme that applies exclusively to
environmental damage, excluding traditional damage to private property or persons [7]
(preamble, paras. 11,14; art. 3.3). As with CERCLA, the Directive adopts a public law
compensation scheme, though with civil-law aspects. It grants exclusive powers to the
“competent authority” in Member States to implement the liability provisions against the
operator whose activities have caused environmental damage or created an imminent
threat of such damage [7] (preamble, para. 15). In terms of specific liability, the Directive
requires that the responsible operator take necessary preventive or remedial measures
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in case of damage or an imminent threat of such damage. In cases where a competent
authority acts by itself or through a third party in the place of an operator, the operator
should bear the costs incurred thereby [7] (preamble, para. 18). Besides, the operator
should also bear the costs of assessing environmental damage or an imminent threat of
such damage [7] (preamble, para. 18). In addition, the Directive provides three levels
of remediation for environmental damage: primary, complementary and compensatory
remediation [7] (Annex II).

There are also key differences between CERCLA and the ELD. In contrast to CERCLA,
the ELD does not apply retroactively [7] (art. 17), and its strict liability is more limited.
Under the ELD, strict liability only applies to high-risk occupational activities listed in
Annex III, while operators of other occupational activities are liable only if they’re at fault
or negligent [7] (art. 3.1). The Directive does not establish a Superfund as in CERCLA
to effectively cover clean-up and restoration costs, but simply encourages the use by
operators of appropriate insurance or other financial security instruments. Furthermore,
the definitions of environmental damage and responsible persons are also different under
CERCLA and the ELD. Under CERCLA, natural resources are defined as ‘land, fish, wildlife,
biota, air, water, ground water, drinking water supplies, and other such resources’, while
under the ELD, natural resource means protected species and natural habitats, water,
and land. CERCLA imposes status liability on a potentially responsible party who falls
within one of the four categories, while a liable person under the ELD is the operator of an
occupational activity or the person who has been delegated ‘decisive economic power over
the technical functioning of such an activity’ [6] (art. 9607) [7] (art. 2).

With its general framework and broad language, much of the actual impact of the
Directive is left to its transposition within Member States. It requires that Member States
bring into force the laws, regulations and administrative provisions necessary to comply
with this Directive by 30 April 2007 [7] (art. 19). The Directive also leaves much discretion
to Member States, allowing them to maintain or adopt more stringent provisions in relation
to the prevention and remedying of environmental damage [7] (art. 16.1). Although only
four Member States completed this task as scheduled, the Directive was transposed into
the national law of all Member States by July 2010 [67] (pp. 31–116).

Overall, leaving aside the debate over its advantages and drawbacks [68,69], like
CERCLA, the Directive emphasizes the importance of compensating for damage to the
environment itself and spurs EU Member States to upgrade their national laws in this area.
It may also facilitate the fulfilment of broader EU policy objectives, such as promoting the
implementation of the polluter-pays principle and boosting private compliance with EU
environmental law [70]. The effectiveness of the ELD is hampered by several obstacles,
such as implementation discrepancies among Member States [71–73], but its added value
and positive impact on the development of environmental policies in the EU has already
been proven [74] (pp. 29–38). From April 2007 to April 2013, approximately 1245 confirmed
incidents had triggered the application of the Directive regime throughout the EU [71].
Besides, the Commission has adopted a Multi-Annual Work Programme for 2017–2020,
with the intention of tackling the implementation challenges in a structured and systematic
way so that the ELD can deliver better on its original objectives, that is, to prevent and to
remedy environmental damage based on the polluter-pays principle and thus to contribute
to a better environment by preserving the natural resources (biodiversity, water, land) in
the EU [75].

It should be noted that the Directive does not affect rights of compensation for tra-
ditional damage to private property and persons granted under Member States’ tort lia-
bility schemes or under any relevant international agreement regulating civil liability [7]
(paras. 11, 14, 29; art 16.2). Thus, the EU now also has a separate-regulatory approach
concerning environmental civil liability.
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4. The Significance of the Separate-Regulatory Paradigm

This separate-regulatory paradigm is strongly backed up by its significance in main-
taining a clear line between tort law and environmental law, providing remedies tailored to
the natural environment, and bypassing the logical difficulties in incorporating environ-
mental damage into the tort system. The failure of tort law to fashion an effective remedy to
the damaged environment in complex environmental issues such as climate change further
illustrates such significance.

4.1. Providing Particularized Remedy to the Natural Environment

There is a long-standing doctrinal debate on the role of tort law and environmental
law in achieving environmental objectives. The current scholarly consensus is that environ-
mental law has developed to cope with the complexities of modern environmental harm
inadequately handled by tort law, and tort law has become relegated to a “gap-filling”
role [2,36,76,77]. Generally speaking, the fundamental purpose of tort law is corrective
justice through a compensation system for vindicating individual rights [78,79] (p. 919),
while prevention and deterrence are core principles underlying most environmental
law [36] (p. 745). However, the emergence of liability schemes such as CERCLA and
ELD bestows on environmental law the new objective of providing corrective justice to
the environment rather than to individuals, which gives rise to the separate-regulatory
paradigm of environmental liability. Therefore, concerning the objectives of tort law and
environmental law, the separate-regulatory paradigm respects clear boundary lines and
refrains from distorting tort law for alleged environmental damage based on goals out-
side of the tort system [11,36,80]. Besides, under the public liability scheme of CERCLA
and the ELD, the environmental authorities can choose to clean up and implement the
remedy themselves and reclaim the costs later, which ensures a more timely and effective
remedy for the damaged environment, especially in cases where responsible parties are
unidentifiable or insolvent. This is why in the US and elsewhere, the separate-regulatory
paradigm is increasingly accepted, and it has become a minority view to regard tort law as
an efficacious environmental risk regulation mechanism [81] (pp. 49–53).

The practical significance of the separate-regulatory paradigm lies in its recognition of
the distinctions between the two facets of liability, and in its provision of particularized
remedies for the damaged environment and natural resources. As already pointed out,
effective remedy mechanisms available under the two sets of liability systems are quite
distinct. The remedies most commonly awarded for environmental torts include injunction
and monetary damages. Damages, in particular, are regarded as an appropriate means to
compensate for the economic loss and emotional distress caused in property and personal
injury cases. By contrast, the most desirable remedy for environmental damage is restoring
or replacing the injured environment and resources instead of pecuniary compensation. It
is difficult to put a price tag on the natural environment, and monetary damages are often
considered insufficient for restoring the environment to its original, pre-injury condition.
Alternatively, even if pecuniary compensation is awarded on rare occasions, especially
in cases where the defendant is unable to restore the impaired environment, or where
restoration is not feasible, the compensation standard applied is quite different from that in
tort cases. Put simply, compensation for environmental damage is usually based on the
costs of restoring or replacing the damaged environment and natural resources, the interim
losses during restoration and the costs for the assessment of the damage [6] (art. 9607(f)).
In contrast, damages in environmental torts hinge on the loss of economic value or emo-
tional distress suffered by the victim. Therefore, the separate-regulatory paradigm fully
takes into account the specificities of environmental damage that could not be easily ad-
dressed through the classic private law structures of tort law and provides appropriate
remedies accordingly.
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4.2. Theoretical Difficulties for Tort-Based Environmental Remediation

The significance of the separate-regulatory paradigm can be further illustrated by
the unsound theoretical attempts to graft environmental damage onto the tort system.
Three representative academic approaches have been proposed for this end, but they
are inconsistent with either legislation or judicial practice due to departing too far from
established legal theory or reflecting far-fetched or flawed reasoning.

First, some scholars propose to remediate the damaged environment through the tort
system by treating natural objects as legal property, so that the right-holders could seek
remediation for those natural objects through tort suits [82]. This approach is partly feasible,
because many parts of the environment such as soil, rivers or forests may also serve as
the objects of property rights. Nevertheless, the efficacy of this approach in remediating
the environment is quite limited. On the one hand, this approach is based on the premise
that damaged natural objects can be translated into legal property, but this is not always
the case in reality. Some parts of the environment such as the air, endangered species,
wetlands and wild rivers do not have a specific rightsholder, and thus are unable to be
protected through tort claims. On the other hand, even when those natural objects can
be protected as property, the most frequently used remedy in property cases is monetary
damages based on lost economic value instead of restoration, especially when the costs of
repair or restoration largely outweigh the market value of the property [83]. Under such a
scenario, the commonplace remedies under a separate liability scheme for damage to the
environment, including primary, complementary and compensatory remediation, become
unavailable under the tort system.

The second approach attempts to achieve environmental remediation through tort law
by regarding the cleanup and restoration costs paid by environmental protection authorities
as a type of economic injury in tort law, so that those authorities are conferred standing to
sue for environmental damage through tort actions [84] (p. 57). This approach is flawed
in three aspects. To begin with, the so-called economic burden placed on governmental
authorities can also be eliminated through administrative penalties without going through
convoluted tort proceedings. Besides, liability for environmental damage is not limited to
cleanup and restoration costs, but also includes interim losses, which can hardly be taken as
an economic loss suffered by the government. Therefore, this tort-based approach cannot
provide a full remedy for the injured natural environment. Furthermore, although this
approach may rationalize the standing of environmental authorities in tort actions, it fails
to explain the standing of authorized social organizations and the procuratorate to sue for
environmental damage, as is practiced in China.

Besides, some efforts have been made trying to remediate the damaged environment
by conferring legal rights and status to nature, so that the natural environment could seek
remediation just like humans [85] (pp. 220–260). A frequently cited authority for this
proposition is Professor Stone’s argument, which makes natural entities the bearers of
legal rights and allows them to have standing in the court [86]. Undoubtedly, granting
enforceable rights to nature itself reflects a progressive understanding of the relationship
between humans and nature and may offer a breakthrough in overcoming standing barriers
for the remedying of ecological harm, but it is not without problems. First of all, Professor
Stone’s argument on the rights of nature (RoN) has not been unanimously accepted [87].
Second, the success rate all over the world for RoN cases seems to be quite low [88].
Take the practice of Ecuador as an example. It is the world’s first country to include
RoN in its constitution, but the wide variation in outcomes between its extant RoN cases
reveals “the problems inherent in a formulation of nature’s rights based on a universal
subject” [89], and also indicates that for RoN to produce real environmental impact, certain
obstacles such as politicization must be overcome first [90] (p. 138). The utility of the
RoN approach in remedying environmental damage is further questioned if one considers
the constitutional challenges to the regional and local RoN bylaws in the US [88]. Even
Colorado River Ecosystem v. The State of Colorado, famous for being the first RoN case
in the US, was withdrawn after a few months [91]. Third, even if the RoN approach is
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effective to a certain degree, it cannot persuasively demonstrate that tort law alone is
sufficient for environmental remediation, for the majority of existing RoN cases are not
based on tort law, but on constitutional law or administrative law. What is more important
is that the legislation on RoN, such as that of Ecuador and New Zealand, is founded in a
specific political context, and is considered as “a historically contingent experiment in the
ongoing pursuit of greater indigenous political authority” with no environmental results
embedded in it [89] (pp. 446, 452). Therefore, although existing RoN endeavours may
inform international efforts, whether and to what extent other countries will have the same
development is doubted, and it at least seems quite difficult in the near future for RoN
to be recognized in legislation or judicial practices in China, for it severely contradicts its
prevalent legal theory, especially in terms of legal entities [92].

4.3. The Tensions between Torts Doctrines and Climate Change Litigation

Apart from the above theoretical endeavors, environmental activists have practically
used tort law as a promising vehicle to address complex environmental issues such as
climate change [93–97]. However, potential obstacles exist in such tort suits, including
the political question doctrine, standing, causation and implied preemption to merit adju-
dication [98,99]. Even if the plaintiffs have overcome judicial hurdles of standing, proof
of harm and causation in climate change tort litigation, the remedy they seek can only
provide little, if any, remedy for the environment [93,95,100]. This is what necessitates a
public law remedial scheme for the environment itself [36], thus rationalizing the separate-
regulatory paradigm.

The clumsiness of tort law to deal with climate change has been substantiated not
only by the judicial practices of the United States, but also by that outside the U.S. Thus
far, the vast majority of climate cases, filed against governments for their administrative
inaction (accounting for 90% in the US and 76% outside the US) [101] or against private
actors for GHG emissions, are based on international law, constitutional law, human rights
law, environmental protection law, commercial law, consumer law, etc., with only 12 cases
on tort law outside the US [102,103]. For the very small number of tort-law-grounded
climate change cases, they are still premised on harm to humans [100], absent of which
they cannot provide a direct remedy to the damaged environment itself, let alone the
fact that not all of them have been successful. Among the 12 tort-law-grounded cases,
only in Milieudefensie et al. v. Royal Dutch Shell plc. were the requests of the plaintiff
upheld by the court, relying on “the unwritten duty of care” under Dutch tort law [104],
and this case is likely subject to appleal and may have the same outcome as the Urgenda
case where both the Hague Court of Appleal and the Dutch Supreme Court declined to
base its decision on tort law [105,106]. The other cases further highlighted the tentions
between torts doctrines and climate change litigation. For instance, in Luciano Lliuya v.
RWE AG, where Para. 1004 of the German Civil Code was referred to by the plaintiff, the
court dismissed all the plaintiff’s requests [98]. In the most recently decided case Smith v.
Fonterra Co-operative Group Ltd., the Court of Appeal of New Zealand firmly concluded
“as a matter of principle and policy” that tort law was not “an appropriate vehicle for
addressing the problem of climate change”, which it described as being “quintessentially a
matter that calls for a sophisticated regulatory response at a national level supported by
international co-ordination” [107]. Even in the widely considered to be ground breaking
Urgenda Foundation v. State of the Netherlands where the government’s obligation to reduce
Dutch GHG emissions was upheld, both the Hague Court of Appleal and the Dutch
Supreme Court declined to anchor the ruling in tort law [105,106]. In another recently
hotly discussed case Sharma and others v. Minister for Environment, although the Australian
Federal Court established the defendant’s common law duty of care, it declined to issue
an injunction against the coal mine under challenge [100]. Similarly, in the Belgian case
VZW Klimaatzaak v. Kingdom of Belgium & Others, while finding the defendants breached
Article 1382 of the Civil Code, the Brussels Court of First Instance declined to issue an
injunction ordering the government to set the specific emission reduction targets, which
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they concluded were a matter for the legislative and executive bodies to decide [108]. These
cases substantiated academic commentary on the seemingly insurmountable doctrinal
barriers of tort law faced by plaintiffs of climate cases [109].

Tort suits may have implicit regulatory effects, such as deterring wrongdoing, spread-
ing risk, attracting public attention and catalyzing governance, which seem to give tort
law a “public life” [81] (pp. 48–65). Nonetheless, those regulatory effects are not the core
function of tort as a private law system, but just the ancillary impacts. The nature of tort law
in adjudicating claims of specific victims against specific wrongdoers [81] (p. 57) makes it a
clumsy mechanism to cope with climate change, which is characterized by its diffuse origin
and diffuse effects [110] (pp. 834–844). Just as the critics of climate change lawsuits have
argued, tort law is ill-suited to address problems “this inducibly global and interconnected
in scope” [111] (p. 21), and is “an expensive, haphazard, and inexpert apparatus for the
identification, assessment, and regulation of risk” [81] (p. 51).

Therefore, when the tort system is unequipped or ill-suited to provide a remedy for
environmental damage, courts and legislators should understand and respect its limits
instead of stubbornly relying on it. Under such circumstances, the separate-regulatory
paradigm becomes a feasible alternative.

5. The Chinese Pathway for Environmental Civil Liability

In contrast with the developments in the US, the EU and some other countries, the
environmental liability system in China, generally speaking, adheres to a private-law-
oriented approach. As such, its civil law, or more accurately its tort law, plays a pivotal
role in providing liability and compensation for environmental harm, while environmental
law is mainly responsible for prospective regulation. Such a pathway is confusing not only
because it departs from the global trend toward a separate-regulatory paradigm, but also
because it breaks with China’s civil law tradition that assigns different functions to public
law and private law. The latter is, however, understandable to some extent considering
China’s ambition to boost ecological civilization by “greening” its civil law [112].

5.1. The Normative Development of the Environmental Civil Liability Regime in China

Before the 2010s, the environmental civil liability system in China was single-faceted. It
only responded to property and personal injury resulting from environmental degradation,
taking no account of damage to the environment itself. On the one hand, most liability
provisions in China’s environmental laws and regulations were about administrative
liability, such as detention or penalties for violation of environmental laws and regulations.
The comparatively few laws and regulations on civil liability covered only property and
personal injury. On the other hand, China’s civil law system, ranging from the 1986 General
Principles of the Civil Law [113] to the 2009 Tort Law [114], underlines the protection
of private rights and interests and excludes environmental damage from its scope of
application. As a result, there were no rules on liability for environmental damage during
this period.

The 2012 Civil Procedure Law made a breakthrough in recognizing damage to the
environment in the name of protecting the “environmental public interest”. Article 55
allows “legally mandated administrative organs and relevant organizations” to initiate
environmental public-interest litigation even though they do not have a direct interest
in the case [115]. However, there were no further clarifications on the standing require-
ments, which adversely impacted the application of this provision in judicial practice [116]
(pp. 375–376). The 2014 Environmental Protection Law promulgated two years later has
been regarded as another landmark development as it further clarified the standing re-
quirements of social organizations as stipulated in Article 55 of the 2012 Civil Procedure
Law [117]. Subsequently, to facilitate better implementation of these provisions and to
address ambiguities in certain terms, the Supreme People’s Court (SPC) issued a series
of judicial documents, including two judicial opinions, one judicial interpretation and a
series of model and guiding cases in the following 3 years [116] (pp. 377–378). Moreover,
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in 2017, the Civil Procedure Law was revised, and Article 55 thereof further granted the
procuratorate, along with social organizations and administrative organs, the standing to
sue in environmental public-interest litigation [118].

Since 2015, China has embarked on building a compensation system for damage to
the ecological environment. To be specific, from 2015 to 2020, a series of administrative
and judicial documents were released, which authorize provincial and prefecture-level
governments, their designated departments or institutions and the departments entrusted
by the State Council to exercise ownership of natural resource assets, and to require
the responsible persons to compensate for ecological environmental damage through
consultation or litigation [37,119–123]. In 2018, the Law on Prevention and Control of
Soil Contamination was passed, which contains four provisions on liability for restoration
and compensation of soil contamination [8] (arts. 45–48). This compensation system is
separate from environmental public-interest litigation, for they both require different types
of qualified plaintiffs, and are based on different rationales. Specifically, the former is based
on state ownership of natural resources and the latter is based on qualified plaintiffs acting
as representatives of the environmental public interest [116] (p. 387). Nonetheless, they
both respond with environmental restoration and compensation, and constitute the main
liability mechanisms for environmental damage in China at present.

The conferral of specific powers to claim reparations for environmental damage on
public authorities and qualified social organizations by the Environmental Protection Law,
the Law on Prevention and Control of Soil Contamination and administrative documents
seemed to reflect China’s propensity to depart from the private law paradigm for envi-
ronmental damage liability, as already illustrated by CERCLA and the ELD. However, the
paradox is that such publicly oriented aspirations were eventually put on hold by the newly
passed Chinese Civil Code, which is a purely private law in nature. The Tort Liability
Section of the Chinese Civil Code [9] stipulates environmental civil liability. In addition to
traditional tort liability, it strives to establish a restoration-based approach to environmental
damage within the private law system. Article 1234, inter alia, requires the “tortfeasor” to
restore the damaged environment to its pre-injury condition within a reasonable period of
time, or compensate for the cleanup and restoration costs incurred by public authorities.
Article 1235 further provides a wide range of compensation, including for the interim losses
from injury through recovery, permanent damage to the natural environment, costs for
investigating and assessing environmental damage, cleanup and restoration costs, as well
as reasonable expenses for preventive measures [9].

The Chinese legal framework for environmental civil liability depicted in Table 1
shows that the Chinese legal system has recognized and responded to the double facets
of environmental civil liability so far. Its environmental tort liability system regarding
traditional damage is relatively mature after nearly four decades of development. However,
the liability regime for environmental damage remains fragmented, relying largely on
scattered administrative and judicial documents and two articles in the Civil Code. Large
portions of the substantive and procedural issues concerning liability for environmental
damage still need to be clarified, such as the definition of environmental damage, the
requirement of fault, the burden of proof of causation, the scope of response measures
and the relationship between the civil environmental public-interest litigation system and
the compensation system for damage to the ecological environment, etc. These intricate
issues cannot be fully resolved within the private law system. Therefore, China has not
established a comprehensive statute-based liability mechanism for environmental damage
such as the US CERCLA or the EU ELD.
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Table 1. The Chinese Legal Framework for Environmental Civil Liability.

Environmental Law Civil Law

Envt’l Tort Liability

The 1979 Environmental Protection Law (For
Trial Implementation)

The 1986 General Principles of the
Civil Law

The 1989 Environmental Protection Law The 2009 Tort Law

Laws Relating to Specific Fields of
Environmental Protection:

The 2020 Chinese Civil Code
Arts. 1229–1233: Environmental Tort

Liability
Air Pollution Prevention and Control Law, Marine
Environment Protection Law; Water Pollution
Prevention and Control Law; Solid Wastes Pollution
Prevention and Control Law; Soil Pollution
Prevention and Control Law; Environmental Noise
Pollution Prevention and Control Law, etc.

Liability for Envt’l
Damage

Environmental Public-Interest Litigation System:
The 2020 Chinese Civil Code
Arts. 1234–1235: Liability for

Environmental Damage
Art. 58 of the 2014 Environmental Protection Law;
Civil Procedure Law; The SPC judicial documents
and model cases.

The Compensation System for Damage to the
Ecological Environment:

The 2015 Pilot Plan for Reform; the 2018 Reform
Plan; Arts. 45–8 of Soil Pollution Prevention and
Control Law; the 2019 SPC Provisions and Model
Cases; the 2020 Notice of the Ministry of Ecology
and Environment; the 2020 Opinion of the Ministry
of Ecology and Environment, the Ministry of Justice,
the Ministry of Finance, etc.

5.2. A Preferable Alternative for China: A Separate Statutory Liability Scheme for
Environmental Damage

The Chinese approach relying substantially on its civil law system to address liability
for environmental damage has strengths and weaknesses. One argument for this approach
is that the newly added provisions on liability for environmental damage in the Chinese
Civil Code are remarkably innovative, as they constitute an indispensable part of the
Chinese initiative to “green” its civil law, and reflect China’s relentless pursuit of ecological
civilization [112,124]. However, there might be more to criticize about this approach. One
downside is that simply mixing a public law mechanism, where public authorities pursue
claims in the public interest, into the tort law system, where traditionally only individual
stakeholders may bring a lawsuit, goes against the logic of the Chinese civil law tradition,
which assigns distinct functions to private law and public law [125–127]. Besides, without a
comprehensive and systematic environmental statute regulating liability for environmental
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damage, it neglects the unique traits of this type of liability and fails to provide sufficient
and particularized remedies for the damaged environment and natural resources.

In addition, although the Civil Code provides the basic norms of substantive law for
the liability of ecological environmental damage, recognizing environmental harm as a
specific type of damage in tort requires significant adjustments to traditional tort law rules
and raises some controversial issues awaiting further clarification under the current legal
framework. These issues may include but are not limited to the following:

• How to appropriately define “ecological environment damage”?
• Should the rules in terms of imputation, elements, burden of proof on causation and

exemptions for ecological environment damage liability be the same as those of the
traditional environmental tortious liability?

• Does the punitive compensation liability apply to the liability for damage to the
ecological environment?

• How should civil environmental public-interest litigation and environmental damage
compensation litigation, both of which are regarded to be based on Articles 1234 and
1235 of the Civil Code, be coordinated? This problem further concerns who will have
standing to bring proceedings and how to ensure procedural compatibility when
different types of lawsuits have been filed by different plaintiffs.

• What is the relationship between the responsibility for ecological restoration and
compensation for damage to the ecological environment stipulated by Article 1234
and Article 1235?

• Can public authorities choose to clean up or remedy the environment themselves and
reclaim the costs later, as practiced by CERCLA and the ELD?

• How should the damages paid by the defendant be managed and used?
• How should the ecological environment damage liability norms and those under

public law be coordinated?

To fully resolve these issues, the interpretation and application of the environment
damage liability clauses under the Civil Code is far from enough. It also calls for the
future interpretation, application and systematic improvement of environmental laws and
regulations in a post-Civil Code-era. Under such circumstances, to elaborately clarify these
issues through the environmental law system, especially when the codification of Chinese
environmental law is underway, may prove to be a feasible approach.

The growing support for a specified environmental liability regime, especially from
environmental law scholars in China, reflects dissatisfaction with the existing legal frame-
work [128–130]. It may also suggest an inexorable trend toward a public-law-oriented
liability scheme for environmental damage by means of a comprehensive environmental
code, or at least a specific environmental liability statute [128–133]. Such an approach sets
liability for environmental damage apart from tort liability. It would accommodate more
comprehensive and innovative rules on liability for, and the restoration of, environmental
damage, while avoiding the incompatibility between the traditional tort system and the
interests at stake in environmental damage cases. Therefore, it calls for co-efforts of and
coordination between private law and public law to deliver full-fledged environmental
protection in China [134].

Moreover, the feasibility and effectiveness of a specialized liability regime for envi-
ronmental damage, in parallel with the few relevant provisions in the Civil Code, have
been well illustrated by French practice. Like China, France also introduced “ecological
prejudice” (préjudice écologique) into its Civil Code [10] (arts. 1246–1252), as a result of “a
gradual gestation in French law” over a number of years [135]. The new provisions set
strict liability for “ecological harm”, which is defined as “a non-negligible adverse effect on
the elements or functioning of ecosystems or on the collective benefits that are drawn from
the environment by man.” [10] (arts. 1246–247). Actions to repair ecological harm are open
to any person who has the standing and interest to bring proceedings, include the state,
the French agency for the environment, local authorities and environmental protection
associations [10] (art. 1248). As regards its rules on remediation, it stipulates that repair of
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the environment is the primary remedy in the case of ecological damage. Only where it
is impossible for the responsible party to remedy the environmental harm will the judge
require the responsible person to pay damages, and any damages paid to the claimant are
to be used to restore the environment [10] (art. 1249). Besides, the legislation also provides
for the prevention of future damage [10] (arts. 1251–1252).

The recognition of liability for ecological harm by the French Civil Code, however,
does not negate its separate-regulatory approach towards environmental liability. On the
one hand, France has established a more specific liability scheme for environmental damage
by transposing the ELD into its Environmental Code. On the basis of this Code, the French
Supreme Court in the 2012 Erika Case recognized environmental damage as a category of indem-
nifiable damage distinct from traditional damage to private interests [136–138]. On the other
hand, due to the incomplete transposition of the EU liability regime and difficulties caused
thereby for judicial practice, the 2017 revised French Civil Code added to the Tort Section
a new chapter stipulating liability for ecological prejudice [139]. Those Civil Code provi-
sions are supplemental to the Environmental Code in terms of liability for environmental
damage, and add “an effective layer to the existing measures of environmental gover-
nance” [135] (p. 96). France, generally speaking, still adheres to the separate-regulatory
paradigm, which is argued to be justified by French scholars [135] (p. 101).

The French practice of extending the role of civil law in environmental protection
has asserted influence on China, which also introduced damage to the environment itself
into the liability system of its Civil Code [140,141]. However, different from France, which
already has an environmental code in place transposing the rules of the ELD, China has
not made such progress. As explained earlier, the mere two articles on ecological environ-
mental damage liability in the Chinese Civil Code left many issues unresolved, such as
what constitutes harm, the issue of standing, as well as the choice and implementation
of remedies, etc. Even French law is seeking to overcome the challenges that these issues
present [135] (pp. 88–96). Such a situation leaves much space for the role of the environmen-
tal law system. It should be noted that although the ELD regime has never been brought in
France since 2007 [71], this does not mean that the ELD, or more broadly, the public law
liability scheme, has had no role in environmental protection, since the presence of the
provisions would have a dissuasive effect on potential polluters, let alone the fact that the
ELD regime has been more actively applied in other EU Member States [135] (p. 98, foot-
note 84). Besides, certain shortcomings of the ELD, such as its limited application of strict
liability, limited scope of claimants and its problematic limitation period [135] (pp. 98–99),
may happen to provide valuable lessons for China in enacting its environmental liability
statute in the future.

Therefore, private law’s effectiveness in handling environmental problems is limited,
and the separate-regulatory paradigm of environmental civil liability practiced in the US
and the EU is inspiring to China, which urgently needs to remedy environmental damage
but is not yet equipped with the necessary environmental statutes. A separate statutory
liability scheme parallel with the existing civil law framework might be a more desirable
pathway for China to achieve a full recovery from environmental damage in the future. In
the design of such a public law liability scheme, the model of governmental authorities
cleaning up first and reclaiming the costs later, as adopted by CERCLA and the ELD, may
provide valuable lessons for more timely and effective remediation in particular.

6. Conclusions

Most modern environmental law still focuses primarily on human interests, but
it increasingly recognizes the intrinsic value of the natural environment. Recognizing
the intrinsic value of the natural environment regardless of its utility to humans, and
establishing a specialized liability regime separate from the tort system to compensate for
harm to the environment itself, reflects a more sophisticated philosophical understanding
of the relationship between humans and the environment. In addition, it can help facilitate
the cleanup and restoration of the damaged environment. For civil law countries such as



Sustainability 2022, 14, 4369 16 of 21

China, a further benefit of this approach would be respecting the traditional boundary
between private law and public law, thus enhancing the coherence and legitimacy of the
legal framework.

Dynamic interactions between legal frameworks within different jurisdictions facilitate
cross-national environmental law and policy convergence. The US CERCLA and the EU
ELD are exemplary liability regimes that depart from private law and the individual
dimensions of environmental tort liability systems. These public law liability schemes
originated from the legislature’s dissatisfaction with the limited ability of the tort liability
system to redress environmental harm and specifically cover damage to the environment
and natural resources. Consequently, a growing convergence regarding the regulatory
approach to environmental liability, which has created a public-law-oriented liability
scheme coexistent with the traditional tort liability system, is evident. Such endeavors
may transcend national boundaries and contribute to corresponding developments in
other nations.

China, as a developing state beset by serious environmental problems, has much to
learn from more mature environmental legal systems developed elsewhere. To be sure, the
reliance on private law to regulate environmental civil liability reflects China’s ambition
to make the best of all available fields of law to cope with environmental problems, and
this phenomenon has been intensified by China’s initiative to “green” its civil law during
the civil law codification endeavor. However, there can be no question that the civil
law has reached the limits of its effectiveness in handling environmental problems, as
manifested by the distinctions between the double facets of environmental civil liability,
and by the incompatibility between the interests recognized in the traditional tort system
and those at stake in environmental damage cases. Therefore, a new regulatory technique
in environmental law is necessary to move beyond the existing civil law framework.
Against this backdrop, the emergent separate-regulatory paradigm is inspiring. A separate
statutory liability scheme exclusively focusing on damage to the environment may become a
preferable alternative to trigger more effective remediation of environmental harm in China.

Admittedly, environmental protection is an intricate project with variance and uncer-
tainties in law, politics, economy, culture, scientific development, etc. While other aspects
such as effective law enforcement matter, this article focuses on the legislative perspective,
or more specifically, on how to optimize China’s environmental civil liability framework
by acquiring insights from other jurisdictions. Future relevant studies could take a deeper
dive through other different lenses.

Funding: The work was funded by the Social Science Planning Program of Shandong Province (Grant
No. 21DFXJ06).

Institutional Review Board Statement: Not applicable.

Informed Consent Statement: Not applicable.

Data Availability Statement: Not applicable.

Conflicts of Interest: The author declares no conflict of interest.

References
1. Schwartz, G.T. Mixed Theories of Tort Law: Affirming Both Deterrence and Corrective Justice. Tex. Law Rev. 1990, 75, 1801–1834.
2. Abraham, K.S. The Relation Between Civil Liability and Environmental Regulation: An Analytical Overview. Washburn Law J.

2002, 41, 379–398.
3. Klass, A.B. Tort Experiments in the Laboratories of Democracy. William Mary Law Rev. 2009, 50, 1501–1576.
4. Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 181. 2000. Available online: https://supreme.justia.

com/cases/federal/us/528/167/ (accessed on 6 February 2022).
5. Thompson, J. A Refutation of Environmental Ethics. Environ. Ethics 1990, 12, 147–160. [CrossRef]
6. The Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), 42 U.S.C. pp. 9601–9675. Available

online: https://www.govinfo.gov/content/pkg/USCODE-2011-title42/html/USCODE-2011-title42-chap103.htm (accessed on 6
February 2022).

https://supreme.justia.com/cases/federal/us/528/167/
https://supreme.justia.com/cases/federal/us/528/167/
http://doi.org/10.5840/enviroethics199012216
https://www.govinfo.gov/content/pkg/USCODE-2011-title42/html/USCODE-2011-title42-chap103.htm


Sustainability 2022, 14, 4369 17 of 21

7. Directive 2004/35/EC of 21 April 2004 on Environmental Liability with Regard to the Prevention and Remedying of Environ-
mental Damage. [2004] OJ L143/56. Available online: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
32004L0035&from=EN (accessed on 6 February 2022).

8. The Law on Prevention and Control of Soil Contamination of China (Adopted 31 August 2018, Entered into Force 1 January 2019).
Available online: http://en.npc.gov.cn.cdurl.cn/2018-08/31/c_674700.htm (accessed on 6 February 2022).

9. The Chinese Civil Code (Adopted 28 May 2020, Entered into Force 1 January 2021), Arts. 1234–1235. Available online: http:
//en.npc.gov.cn.cdurl.cn/pdf/civilcodeofthepeoplesrepublicofchina.pdf (accessed on 6 February 2022).

10. The French Civil Code (Created by Ordonnance n◦ 2016-131 of 10 February 2016, Entered into Force 1 October 2016), Arts.
1246–1252. Available online: https://www.trans-lex.org/601101/_/french-civil-code-2016/ (accessed on 6 February 2022).

11. Brennan, T.A. Environmental Torts. Vanderbilt Law Rev. 1993, 46, 1–73.
12. Dintzer, J.; Mosher, J. Epidemiologic Evidence in Toxic Tort Cases. Nat. Resour. Environ. 2003, 17, 222–224, 268–271.
13. Lin, A. Beyond Tort: Compensating Victims of Environmental Toxic Injury. South Calif. Law Rev. 2004, 78, 1439–1528.
14. Mackie, C. Due diligence in global value chains: Conceptualizing ‘adverse environmental impact’. Rev. Eur. Community Int. Law

2021, 30, 297–312. [CrossRef]
15. Liu, J. Compensating ecological damage. In Comparative and Economic Observations; Intersentia: Cambridge, UK, 2003. [CrossRef]
16. Eberle, E.J. The Method and Role of Comparative Law. Wash. Univ. Glob. Stud. Law Rev. 2009, 8, 451–486. [CrossRef]
17. Holzinger, K.; Knill, C.; Sommerer, T. Environmental Policy Convergence: The Impact of International Harmonization, Transna-

tional Communication, and Regulatory Competition. Int. Organ. 2008, 62, 533–587. [CrossRef]
18. Yang, T.; Percival, R. The Emergence of Global Environmental Law. Ecol. Law Q. 2009, 36, 615–664.
19. Kelemen, R.D.; Sibbitt, E.C. The Globalization of American Law. Int. Organ. 2004, 58, 103–136. [CrossRef]
20. Wiener, J. Something Borrowed for Something Blue: Legal Transplants and the Evolution of Global Environmental Law. Ecol. Law

Q. 2001, 27, 1295–1372.
21. Pejovic, C. Civil Law and Common Law: Two Different Paths Leading to the Same Goal. VUWLR 2001, 32, 817–842. [CrossRef]
22. Canivet, G. The Interrelationship between Common Law and Civil Law. La. Law Rev. 2003, 63, 937–944.
23. Kelemen, R.D.; Sibbitt, E.C. The Americanization of Japanese Law. Univ. Pa. J. Int. Law 2002, 23, 269–323.
24. Percival, R.; Cooper, K.; Gravens, M. CERCLA in a Global Context. Southwest. Law Rev. 2012, 41, 727–772.
25. Yoon, Y. The Impacts and Implications of CERCLA on the Soil Environmental Conservation Act of the Republic of Korea. Transnatl.

Environ. Law 2017, 6, 11–29. [CrossRef]
26. Lafave, W. Principles of Criminal Law; Thomson West: Eagan, MI, USA, 2003.
27. Restatement (Second) of Torts. Available online: https://advance-lexis-com.proxy.library.carleton.ca/api/permalink/4875c606-2

8e3-4b7f-92be-2ccd64288ed3/?context=1505209 (accessed on 6 February 2022).
28. Cassuto, D. The Law of Words: Standing, Environment, and Other Contested Terms. Harv. Environ. Law Rev. 2004, 28, 79–128.

[CrossRef]
29. Beck, M. Systems Thinking and Universal Dialogue: The Creation of a Noosphere in Today’s Era of Globalization. Dialogue

Univers. 2013, 23, 123–136. [CrossRef]
30. Huffman, J. The Past and Future of Environmental Law. Environ. Law 2000, 30, 23–33.
31. Leopold, A. A Sand County Almanac; Oxford University Press: New York, NY, USA, 1968.
32. Plumwood, V. Environmental Culture: The Ecological Crisis of Reason; Routledge: New York, NY, USA, 2002.
33. Brans, E.H.P. Liability for Damage to Public Natural Resources: Standing, Damage and Damage Assessment; Kluwer Law International:

The Hague, The Netherlands, 2001.
34. The Oil Pollution Act (OPA) of 1990, 33 U.S.C. pp. 2701–2761. Available online: https://uscode.house.gov/view.xhtml?path=

/prelim@title33/chapter40&edition=prelim (accessed on 6 February 2022).
35. Tarlock, A. Is There a There There in Environmental Law? J. Land Use Environ. Law 2004, 19, 213–254.
36. Latham, M.; Schwartz, V.; Appel, C. The Intersection of Tort and Environmental Law: Where the Twins Should Meet and Depart?

Fordham Law Rev. 2011, 80, 737–773.
37. The State Council of China. Reform Plan for Ecological Environment Damage Compensation System (Issued 18 December 2017,

Entered into Force 1 January 2018). Available online: http://www.gov.cn/zhengce/2017-12/17/content_5247952.htm (accessed
on 6 February 2022).

38. Abelkop, A. Tort Law as an Environmental Policy Instrument. Or. Law Rev. 2013, 92, 381–470.
39. Civil Procedure Law of the People’s Republic of China (Amended 24 December 2021, Entered into Force 1 January 2022), Art. 122.

Available online: http://en.pkulaw.cn/display.aspx?cgid=3ce82cb92ee006b6bdfb&lib=law (accessed on 6 February 2022).
40. Green, H.M. Can the Common Law Survive in the Modern Statutory Environment? Cornell J. Law Public Policy 1998, 8, 89–109.
41. Strand, P. The Inapplicability of Traditional Tort Analysis to Environmental Risks: The Example of Toxic Waste Pollution Victim

Compensation. Stanf. Law Rev. 1983, 35, 575–619. [CrossRef]
42. Green v. General Petroleum Corp., 205 Cal. 328. 1928. Available online: https://casetext.com/case/green-v-general-petroleum-

corp (accessed on 6 February 2022).
43. Holman v. Athens Empire Laundry Co., 149 Ga. 345, 100 S.E. 207. 1919. Available online: https://case-law.vlex.com/vid/100-s-

207-ga-611627195 (accessed on 6 February 2022).

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0035&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0035&from=EN
http://en.npc.gov.cn.cdurl.cn/2018-08/31/c_674700.htm
http://en.npc.gov.cn.cdurl.cn/pdf/civilcodeofthepeoplesrepublicofchina.pdf
http://en.npc.gov.cn.cdurl.cn/pdf/civilcodeofthepeoplesrepublicofchina.pdf
https://www.trans-lex.org/601101/_/french-civil-code-2016/
http://doi.org/10.1111/reel.12406
http://doi.org/10.26481/dis.20130627jl
http://doi.org/10.2139/ssrn.1265659
http://doi.org/10.1017/S002081830808020X
http://doi.org/10.1017/S0020818304581043
http://doi.org/10.26686/vuwlr.v32i3.5873
http://doi.org/10.1017/S2047102515000266
https://advance-lexis-com.proxy.library.carleton.ca/api/permalink/4875c606-28e3-4b7f-92be-2ccd64288ed3/?context=1505209
https://advance-lexis-com.proxy.library.carleton.ca/api/permalink/4875c606-28e3-4b7f-92be-2ccd64288ed3/?context=1505209
http://doi.org/10.14210/nej.v23n2.p330-383
http://doi.org/10.5840/du201323337
https://uscode.house.gov/view.xhtml?path=/prelim@title33/chapter40&edition=prelim
https://uscode.house.gov/view.xhtml?path=/prelim@title33/chapter40&edition=prelim
http://www.gov.cn/zhengce/2017-12/17/content_5247952.htm
http://en.pkulaw.cn/display.aspx?cgid=3ce82cb92ee006b6bdfb&lib=law
http://doi.org/10.2307/1228596
https://casetext.com/case/green-v-general-petroleum-corp
https://casetext.com/case/green-v-general-petroleum-corp
https://case-law.vlex.com/vid/100-s-207-ga-611627195
https://case-law.vlex.com/vid/100-s-207-ga-611627195


Sustainability 2022, 14, 4369 18 of 21

44. Sierra Club v. Morton, 405 U.S. 727, 731–732, 734–735. 1972. Available online: https://supreme.justia.com/cases/federal/us/40
5/727/ (accessed on 6 February 2022).

45. Lujan v. Defenders of Wildlife, 504 U.S. 555, 559–560, 562–563, 568. 1992. Available online: https://supreme.justia.com/cases/
federal/us/504/555/ (accessed on 6 February 2022).

46. Plater, Z.J.B.; Abrams, R.H.; Graham, R.L.; Heinzerling, L.; Wirth, D.A.; Hall, N.D. Environmental Law and Policy: Nature Law and
Society; Aspen Publishers: Frederick, MD, USA, 2004.

47. Percival, R.; Schroeder, C.H.; Miller, A.S.; Leape, J.P. Environmental Regulation-Law, Science and Policy; Wolters Kluwer: Frederick,
MD, USA, 2018.

48. Abraham, K.S. The Liability Century: Insurance and Tort Law from the Progressive Era to 9/11; Harvard University Press: Cambridge,
MA, USA, 2008.

49. Montrie, C. The Myth of Silent Spring: Rethinking the Origins of American Environmentalism; University of California Press: Oakland,
CA, USA, 2018.

50. Binder, D. The Pillars of Modern American Environmental Law. Chapman Law Rev. 2020, 24, 1–54. [CrossRef]
51. Lazarus, R. The Greening of America and the Graying of United States Environmental Law: Reflections on Environmental Law’s

First Three Decades in The United States. Va. Environ. Law J. 2001, 20, 75–106.
52. Rumsey, A.; Daneker, M. Superfund Deskbook; Environmental Law Institute: Washington, DC, USA, 2014.
53. Orlando, M. From Domestic to Global? Recent Trends in Environmental Liability from a Multi-level and Comparative Law

Perspective. Rev. Eur. Community Int. Law 2015, 24, 289–303. [CrossRef]
54. Rodgers, W. The Seven Statutory Wonders of U.S. Environmental Law: Origins and Morphology. Loyola Los Angeles Law Rev.

1994, 27, 1009–1022.
55. United States Government Accountability Office. Superfund-Trends in Federal Funding and Cleanup of EPA’s Nonfederal

National Priorities List Sites. 2015. Available online: https://www.gao.gov/assets/gao-15-812.pdf (accessed on 6 February 2022).
56. U.S. Environmental Protection Agency. Superfund Remedial Annual Accomplishments Report. 2020. Available online: https:

//www.epa.gov/superfund/superfund-remedial-annual-accomplishments (accessed on 6 February 2022).
57. City of Milwaukee v. Illinois, 451 U.S. 304. 1981. Available online: https://supreme.justia.com/cases/federal/us/451/304/

(accessed on 6 February 2022).
58. Mosher, J. A Pound of Cause for a Penny of Proof: The Failed Economy of an Eroded Causation Standard in Toxic Tort Case. N. Y.

Univ. Environ. Law J. 2003, 11, 531–625.
59. Single European Act, (1987) L (169) Official Journal of the European Communities. pp. 1–19. Available online: https://eur-

lex.europa.eu/resource.html?uri=cellar:a519205f-924a-4978-96a2-b9af8a598b85.0004.02/DOC_1&format=PDF (accessed on 6
February 2022).

60. Lee, M. Tort, Regulation and Environmental Liability. Leg. Stud. 2002, 22, 33–52. [CrossRef]
61. Council Directive of 25 July 1985 on the Approximation of the Laws, Regulations and Administrative Provisions of the Member

States Concerning Liability for Defective Products (85/374/EEC). Available online: https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:31985L0374&from=EN (accessed on 6 February 2022).

62. European Commission. Proposal for a Directive on Civil Liability for Damage Caused by Waste, COM (89)282 Final, 15 September
1989, Repealed in 2001. Available online: http://aei.pitt.edu/3774/1/3774.pdf (accessed on 6 February 2022).

63. Communication from the Commission to the Council and Parliament and the Economic and Social Committee. Green Pa-
per on Remedying Environmental Damage, COM (93) 47 Final, 14 May 1993. Available online: http://aei.pitt.edu/950/1/
environmental_damage_gp_COM_93_47.pdf (accessed on 6 February 2022).

64. European Commission. White Paper on Environmental Liability, COM (2000) 66 Final, 9 February 2000. Available online:
https://ec.europa.eu/environment/legal/liability/pdf/el_full.pdf (accessed on 6 February 2022).

65. Convention on Civil Liability for Damage Resulting from Activities Dangerous to the Environment (ETS No. 150) (Open for
Signiture 21 June 1993, Lugano, Switzerland; Not Yet in Force). Available online: https://rm.coe.int/168007c079 (accessed on 6
February 2022).

66. Clarke, C. The Proposed EC Liability Directive: Half-way Through Co-decision. Rev. Eur. Community Int. Environ. Law 2003, 12,
254–268. [CrossRef]

67. Stevens and Bolton LLP. The Study on Analysis of Integrating the ELD into 11 National Legal Frameworks, Final Report Prepared
for the European Commission-DG Environment. 2013, pp. 1–126. Available online: https://ec.europa.eu/environment/legal/
liability/pdf/eld_study.pdf (accessed on 6 February 2022).

68. Fogleman, V. Liability: Enforcing the Environmental Liability Directive. Environ. Liabil. 2006, 4, 127–146.
69. Winter, G.; Jans, J.H.; Macrory, R.; Krämer, L. Weighing Up the EC Environmental Liability Directive. J. Environ. Law 2008, 20,

163–191. [CrossRef]
70. European Commission. Explanatory Memorandum to COM (2002) 17—Environmental Liability with Regard to the Prevention

and Remedying of Environmental Damage, 23 January 2002. Available online: https://www.eumonitor.eu/9353000/1/j4
nvhdfdk3hydzq_j9vvik7m1c3gyxp/vi8rm2z4r6zk (accessed on 6 February 2022).

https://supreme.justia.com/cases/federal/us/405/727/
https://supreme.justia.com/cases/federal/us/405/727/
https://supreme.justia.com/cases/federal/us/504/555/
https://supreme.justia.com/cases/federal/us/504/555/
http://doi.org/10.2139/ssrn.3855128
http://doi.org/10.1111/reel.12136
https://www.gao.gov/assets/gao-15-812.pdf
https://www.epa.gov/superfund/superfund-remedial-annual-accomplishments
https://www.epa.gov/superfund/superfund-remedial-annual-accomplishments
https://supreme.justia.com/cases/federal/us/451/304/
https://eur-lex.europa.eu/resource.html?uri=cellar:a519205f-924a-4978-96a2-b9af8a598b85.0004.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:a519205f-924a-4978-96a2-b9af8a598b85.0004.02/DOC_1&format=PDF
http://doi.org/10.1111/j.1748-121X.2002.tb00578.x
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31985L0374&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31985L0374&from=EN
http://aei.pitt.edu/3774/1/3774.pdf
http://aei.pitt.edu/950/1/environmental_damage_gp_COM_93_47.pdf
http://aei.pitt.edu/950/1/environmental_damage_gp_COM_93_47.pdf
https://ec.europa.eu/environment/legal/liability/pdf/el_full.pdf
https://rm.coe.int/168007c079
http://doi.org/10.1111/1467-9388.00368
https://ec.europa.eu/environment/legal/liability/pdf/eld_study.pdf
https://ec.europa.eu/environment/legal/liability/pdf/eld_study.pdf
http://doi.org/10.1093/jel/eqn013
https://www.eumonitor.eu/9353000/1/j4nvhdfdk3hydzq_j9vvik7m1c3gyxp/vi8rm2z4r6zk
https://www.eumonitor.eu/9353000/1/j4nvhdfdk3hydzq_j9vvik7m1c3gyxp/vi8rm2z4r6zk


Sustainability 2022, 14, 4369 19 of 21

71. European Commission. Report from the Commission to the Council and the European Parliament under Article 18(2) of
Directive 2004/35/EC on Environmental Liability with Regard to Prevention and Remedying of Environmental Damage,
COM (2016) 0204 Final, 14 April 2016. Available online: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
52016DC0204&from=EN (accessed on 6 February 2022).

72. Smedt, K.D. Is Harmonisation Always Effective? The Implementation of the Environmental Liability Directive. Eur. Energy
Environ. Law Rev. 2009, 18, 2–18.

73. Lennan, M. Evaluating the Effectiveness of the EU Environmental Liability and Environmental Crime Directives as Implemented
by Scotland and the Rest of the United Kingdom. J. Int. Wildl. Law Policy 2021, 24, 26–37. [CrossRef]

74. Vanhellemont, A. Towards a Better Environmental Liability Directive? In Environmental Loss and Damage in a Comparative Law
Perspective; Pozzo, B., Jacometti, V., Eds.; Intersentia: Cambridge, UK, 2021.

75. European Commission. Multi-Annual Work Programme (MAWP) 2017–2020. Making the Environmental Liability Directive
More Fit for Purpose. Available online: https://ec.europa.eu/environment/legal/liability/pdf/MAWP_2017_2020.pdf (accessed
on 6 February 2022).

76. Murphy, J. Noxious Emissions and the Common Law Liability: Tort in The Shadow of Regulation. In Environmental Protection and
Common Law; Lowry, J., Edmonds, R., Eds.; Hart Publishing: Oxford, UK, 2000.

77. Shapo, M.S. Tort Law and Environmental Risk. Pace Environ. Law Rev. 1997, 14, 531–544.
78. Wigmore, J.H. Responsibility for Tortious Acts: Its History. Harv. Law Rev. 1894, 7, 315–337. [CrossRef]
79. Goldberg, J.C.P.; Zipursky, B.C. Torts as Wrongs. Tex. Law Rev. 2010, 88, 917–988.
80. Schroeder, C.H. Lost in the Translation: What Environmental Regulation Does That Tort Cannot Duplicate. Washburn Law J. 2002,

41, 583–606. [CrossRef]
81. Kysar, D.A. The Public Life of Private Law: Tort Law as a Risk Regulation Mechanism. Eur. J. Risk Regul. 2018, 9, 48–65. [CrossRef]
82. Li, C. Eco-injury: From the Perspective of Law of Torts. Mod. Law Sci. 2010, 1, 63–73.
83. Ewell v. Petro Processors of Louisiana, 364 So. 2d 604 (La. Ct. App. 1978). Available online: https://casetext.com/case/ewell-v-

petro-processors-of-louisiana-1 (accessed on 6 February 2022).
84. Li, H. On the Structure of Tortious Liability of Ecological Damage: With an Approach of Fictitious Clause of Damage. J. Nanjing

Univ. Philos. Humanit. Soc. Sci. 2019, 1, 49–60.
85. Chen, Q. Philosophy of Environmental Law; China Legal Publishing House: Beijing, China, 2012.
86. Stone, C. Should Tress Have Standing? Towards Legal Rights for Natural Objects. South Calif. Law Rev. 1972, 45, 450–501.
87. Doremus, H. Environmental Ethics and Environmental Law: Harmony, Dissonance, Cacophony, or Irrelevance? U.C. Davis L. Rev.

2003, 37, 1–11.
88. DARPÖ, J. Can Nature Get it Right? A Study on Rights of Nature in the European Context. 2021, p. 22. Available online: https://

www.europarl.europa.eu/RegData/etudes/STUD/2021/689328/IPOL_STU(2021)689328_EN.pdf (accessed on 6 February 2022).
89. Tanasescu, M. Rights of Nature, Legal Personality, and Indigenous Philosophies. Transnatl. Environ. Law 2020, 9, 429–453.

[CrossRef]
90. Kauffman, C.M.; Martin, P.L. Can Rights of Nature Make Development More Sustainable? Why Some Ecuadorian lawsuits

Succeed and Others Fail. World Dev. 2017, 92, 130–142. [CrossRef]
91. Unopposed Motion to Dismiss Amended Complaint with Prejudice, Colorado River Ecosystem v. Colo., No. 1:17-cv-02316-NYW,

at 1 (D. Colo. Dec. 3, 2017). Available online: http://climatecasechart.com/climate-change-litigation/wp-content/uploads/
sites/16/case-documents/2017/20171203_docket-117-cv-02316_motion-to-dismiss.pdf (accessed on 6 February 2022).

92. Sina News. Teachers and Students from Pecking University Represented Songhua River to Filed Against Sinopec For 10 Billion
Yuan, and the Court Did Not Accept the Case. 2005. Available online: http://news.sina.com.cn/o/2005-12-22/05307769580s.
shtml (accessed on 6 February 2022).

93. Connecticut v. Am. Elec. Power Co., 582 F.3d 309 (2d Cir. 2009), Rev’d, 131 S. Ct. 2527. 2011. Available online: https:
//casetext.com/case/connecticut-v-american-electric-power (accessed on 6 February 2022).

94. Comer v Murphy Oil USA Inc 607 F.3d 1049 (5th Cir 2010). Available online: https://casetext.com/case/comer-v-murphy-oil-usa
(accessed on 6 February 2022).

95. Native Vill. of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. Cal. 2009). Available online: https://casetext.com/case/
native-village-of-kivalina-v-exxonmobil-corporation-2 (accessed on 6 February 2022).

96. Kysar, D.A. What Climate Change Can Do About Tort Law. Environ. Law 2010, 41, 1–71.
97. Ganguly, G.; Setzer, J.; Heyvaert, V. If at First You Don’t Succeed: Suing Corporations for Climate Change. Oxf. J. Leg. Stud. 2018,

38, 841–868. [CrossRef]
98. District Court Essen. Luciano Lliuya v. RWE AG, 2015, No. 2 O 285/15. 2016. Available online: http://climatecasechart.

com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2016/20161215_Case-No.-2-O-28515-
Essen-Regional-Court_decision.pdf (accessed on 6 February 2022).

99. Ewing, B.; Kysar, D.A. Prods and Pleas: Limited Government in an Era of Unlimited Harm. Yale Law J. 2011, 121, 350–424.
100. Federal Court of Australia. Sharma and Others v. Minister for Environment, FCA 560. 2021. Available online:

http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021/2
0210527_VID3892021_judgment.pdf (accessed on 6 February 2022).

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0204&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0204&from=EN
http://doi.org/10.1080/13880292.2021.1920123
https://ec.europa.eu/environment/legal/liability/pdf/MAWP_2017_2020.pdf
http://doi.org/10.2307/1321803
http://doi.org/10.2139/ssrn.309731
http://doi.org/10.1017/err.2017.79
https://casetext.com/case/ewell-v-petro-processors-of-louisiana-1
https://casetext.com/case/ewell-v-petro-processors-of-louisiana-1
https://www.europarl.europa.eu/RegData/etudes/STUD/2021/689328/IPOL_STU(2021)689328_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2021/689328/IPOL_STU(2021)689328_EN.pdf
http://doi.org/10.1017/S2047102520000217
http://doi.org/10.1016/j.worlddev.2016.11.017
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/case-documents/2017/20171203_docket-117-cv-02316_motion-to-dismiss.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/case-documents/2017/20171203_docket-117-cv-02316_motion-to-dismiss.pdf
http://news.sina.com.cn/o/2005-12-22/05307769580s.shtml
http://news.sina.com.cn/o/2005-12-22/05307769580s.shtml
https://casetext.com/case/connecticut-v-american-electric-power
https://casetext.com/case/connecticut-v-american-electric-power
https://casetext.com/case/comer-v-murphy-oil-usa
https://casetext.com/case/native-village-of-kivalina-v-exxonmobil-corporation-2
https://casetext.com/case/native-village-of-kivalina-v-exxonmobil-corporation-2
http://doi.org/10.1093/ojls/gqy029
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2016/20161215_Case-No.-2-O-28515-Essen-Regional-Court_decision.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2016/20161215_Case-No.-2-O-28515-Essen-Regional-Court_decision.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2016/20161215_Case-No.-2-O-28515-Essen-Regional-Court_decision.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021/20210527_VID3892021_judgment.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021/20210527_VID3892021_judgment.pdf


Sustainability 2022, 14, 4369 20 of 21

101. Setzer, J.; Higham, C. Global Trends in Climate Change Litigation: 2021 Snapshot. p. 12. Available online: https://www.lse.ac.uk/
granthaminstitute/wp-content/uploads/2021/07/Global-trends-in-climate-change-litigation_2021-snapshot.pdf (accessed on 6
February 2022).

102. The Climate Change Laws of the World (CCLW) Database. Available online: https://climate-laws.org (accessed on 6 Febru-
ary 2022).

103. The United States Climate Litigation Database. Available online: http://climatecasechart.com/climate-change-litigation/
(accessed on 6 February 2022).

104. The Hague District Court. Milieudefensie et al. v. Royal Dutch Shell PLC., C/09/571932/HA ZA 19-379. 2021. Available
online: http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021
/20210526_8918_judgment.pdf (accessed on 6 February 2022).

105. The Hague Court of Appeal. State of the Netherlands v Urgenda Foundation, NL:GHDHA:2018:2610. 2018. Available online:
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHDHA:2018:2610 (accessed on 6 February 2022).

106. Dutch Supreme Court. State of the Netherlands v Urgenda Foundation, NL:HR:2019:2007. 2019. Available online: https:
//www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-Netherlands-20-12-2019.pdf (accessed on 6
February 2022).

107. The Court of Appeal of New Zealand. Smith v. Fonterra Co-Operative Group Ltd., CA128/2020 [2021] NZCA 552, at 13, 16. Avail-
able online: http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/
2021/20211021_2020-NZHC-419-2021-NZCA-552_appeal.pdf (accessed on 6 February 2022).

108. Brussels Court of First Instance. VZW Klimaatzaak v Kingdom of Belgium & Others, No. 2015/4585/A. 2021. Available online:
https://prismic-io.s3.amazonaws.com/affaireclimat/18f9910f-cd55-4c3b-bc9b-9e0e393681a8_167-4-2021.pdf (accessed on 6
February 2022).

109. Giabardo, C.V. Climate Change Litigation and Tort Law: Regulation Through Litigation? Diritto Processo 2019, 361–382. Available
online: http://dx.doi.org/10.2139/ssrn.3858956 (accessed on 6 February 2022).

110. Schwartz, V.E.; Goldberg, P.S.; Schaecher, C. Why Courts Have Been Quick to Cool “Global Warming” Suits. Tenn. Law Rev. 2010,
77, 803–848.

111. Tribe, L.H.; Branson, J.D.; Duncan, T.L. Too Hot for Courts to Handle: Fuel Temperatures, Global Warming, and the Political
Question Doctrine. Washington Legal Foundation Critical Legal Issues WORKING PAPER Series. 2010. Available online:
https://s3.us-east-2.amazonaws.com/washlegal-uploads/upload/legalstudies/workingpaper/012910Tribe_WP.pdf (accessed
on 6 February 2022).

112. Zhai, T.T.; Chang, Y.C. The Contribution of China’s Civil Law to Sustainable Development: Progress and Prospects. Sustainability
2019, 11, 294. [CrossRef]

113. General Principles of the Civil Law of the People’s Republic of China. (adopted 12 April 1986, Amended 27 August 2009,
Invalidated 1 January 2021). Available online: http://en.pkulaw.cn/display.aspx?cgid=27f092abe1cd5ab4bdfb&lib=law (accessed
on 6 February 2022).

114. Tort Law of the People’s Republic of China. (Adopted 26 December 2009, Invalidated 1 January 2021). Available online:
http://en.pkulaw.cn/display.aspx?cgid=e1578469c93b7751bdfb&lib=law (accessed on 6 February 2022).

115. Civil Procedure Law of the People’s Republic of China. (Amended 31 August 2012, Entered into Force 1 January 2013, Invalidated
1 July 2017), Art. 55. Available online: http://en.pkulaw.cn/display.aspx?cgid=68957aaf4c3a793dbdfb&lib=law (accessed on 6
February 2022).

116. Zhai, T.T.; Chang, Y.C. Standing of Environmental Public-Interest Litigants in China: Evolution, Obstacles and Solutions. J.
Environ. Law 2018, 3, 369–397. [CrossRef]

117. Environmental Protection Law of the People’s Republic of China. (Adopted 24 April 2014, Entered into Force 1 January 2015),
Art 58. Available online: https://www.pkulaw.com/en_law/c24f71752129d23dbdfb.html (accessed on 6 February 2022).

118. Civil Procedure Law of the People’s Republic of China (Amended 27 June 2017, Entered into Force 1 July 2017, Invalidated 1
January 2022), Art. 55. Available online: http://en.pkulaw.cn/display.aspx?cgid=d33df017c784876fbdfb&lib=law (accessed on 6
February 2022).

119. The State Council of China. Pilot Program for Reform of Ecological Environment Damage Compensation System ((Issued and
Entered into Force 3 December 2015, Invalidated 1 January 2018). Available online: http://www.gov.cn/zhengce/2017-12/17
/content_5247952.htm (accessed on 6 February 2022).

120. The Supreme People’s Court of China. Several Provisions of the Supreme People’s Court on the Trial of Cases on Ecological
Environment Damage Compensation (for Trial Implementation) (Issued 4 June 2019, Entered into Force 5 June 2019, Revised 29
December 2020). Available online: http://www.court.gov.cn/fabu-xiangqing-162322.html (accessed on 6 February 2022).

121. The Supreme People’s Court of China. Model Cases of Guaranteeing the Reform of Ecological Environment Damage Compensa-
tion System (Issued and Entered into Force 5 June 2019). Available online: http://www.court.gov.cn/zixun-xiangqing-162312
.html (accessed on 6 February 2022).

122. The Ministry of Ecology and Environment of China. Notice on Ten Typical Cases of Consultation on Environmental Damage
Compensation (Issued and Entered into Force 30 April 2020). Available online: http://www.mee.gov.cn/xxgk2018/xxgk/xxgk0
6/202005/t20200506_777835.html (accessed on 6 February 2022).

https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2021/07/Global-trends-in-climate-change-litigation_2021-snapshot.pdf
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2021/07/Global-trends-in-climate-change-litigation_2021-snapshot.pdf
https://climate-laws.org
http://climatecasechart.com/climate-change-litigation/
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021/20210526_8918_judgment.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021/20210526_8918_judgment.pdf
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHDHA:2018:2610
https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-Netherlands-20-12-2019.pdf
https://www.urgenda.nl/wp-content/uploads/ENG-Dutch-Supreme-Court-Urgenda-v-Netherlands-20-12-2019.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021/20211021_2020-NZHC-419-2021-NZCA-552_appeal.pdf
http://climatecasechart.com/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2021/20211021_2020-NZHC-419-2021-NZCA-552_appeal.pdf
https://prismic-io.s3.amazonaws.com/affaireclimat/18f9910f-cd55-4c3b-bc9b-9e0e393681a8_167-4-2021.pdf
http://dx.doi.org/10.2139/ssrn.3858956
https://s3.us-east-2.amazonaws.com/washlegal-uploads/upload/legalstudies/workingpaper/012910Tribe_WP.pdf
http://doi.org/10.3390/su11010294
http://en.pkulaw.cn/display.aspx?cgid=27f092abe1cd5ab4bdfb&lib=law
http://en.pkulaw.cn/display.aspx?cgid=e1578469c93b7751bdfb&lib=law
http://en.pkulaw.cn/display.aspx?cgid=68957aaf4c3a793dbdfb&lib=law
http://doi.org/10.1093/jel/eqy011
https://www.pkulaw.com/en_law/c24f71752129d23dbdfb.html
http://en.pkulaw.cn/display.aspx?cgid=d33df017c784876fbdfb&lib=law
http://www.gov.cn/zhengce/2017-12/17/content_5247952.htm
http://www.gov.cn/zhengce/2017-12/17/content_5247952.htm
http://www.court.gov.cn/fabu-xiangqing-162322.html
http://www.court.gov.cn/zixun-xiangqing-162312.html
http://www.court.gov.cn/zixun-xiangqing-162312.html
http://www.mee.gov.cn/xxgk2018/xxgk/xxgk06/202005/t20200506_777835.html
http://www.mee.gov.cn/xxgk2018/xxgk/xxgk06/202005/t20200506_777835.html


Sustainability 2022, 14, 4369 21 of 21

123. The Ministry of Ecology and Environment; Ministry of Justice; Ministry of Finance; Ministry of Natural Resources; Ministry of
Housing & Urban-Rural Development; Ministry of Water Resources; Ministry of Agriculture and Rural Affairs; National Health
Commission; National Forestry and Grassland Administration; upreme People’s Court of China. Opinions on Several Specific
Issues in Promoting the Reform of Ecological Environment Damage Compensation System (Issued and Entered into Force 3
August 2020). Available online: http://www.mee.gov.cn/xxgk2018/xxgk/xxgk03/202009/t20200911_797978.html (accessed on 6
February 2022).

124. Wang, L.M. The Embodiment of Characteristics of the Times in the Chinese Civil Code and Its Compilation Steps. Tsinghua Univ.
Law J. 2014, 6, 6–16.

125. Jiang, P.; Zhang, C. Civil Law Is Private Law in Essence. China Leg. Sci. 1998, 6, 30–33.
126. Lv, Z.M. Legal analysis of the “Ecological Environmental Damage Compensation”. Leg. Forum 2017, 3, 5–13.
127. Sun, Y.H.; Wang, Q. Study on the Limits of Green Regulations in the Tort Liability of the Civil Code: Dissents on the Incorporation

of the Liability for Ecological Environmental Damage into the Civil Code from the Perspective of Public and Private Division. J.
Gansu Univ. Political Sci. Law 2019, 5, 62–69.

128. Wang, C. On Special Legislation of Environmental Disputes Settlement and Compensation for Environmental Damage. J. China
Univ. Political Sci. Law 2003, 5, 18–25.

129. Zhu, X. Research on the Legal Mechanism of Comprehensive Prevention and Remediation of Ecological Damage; Law Press of China:
Beijing, China, 2016.

130. Lv, Z.M.; Dou, H.Y. Reconstructing the Environmental Infringement Relief System with Ecological Restoration Theory. Chin. Soc.
Sci. 2020, 2, 118–140.

131. Lv, Z.M. The Choice of Modes and Development of Chinese Environmental Law Codification. Orient. Law 2021, 6, 70–82.
132. Peng, F. The Predicament and Solution of Chinese Environmental Law Codification. Tsinghua Univ. Law J. 2021, 15, 174–187.
133. Wang, J. On the Construction and Innovation of Chinese Environmental Code Framework: Reference to the Chinese Civil Code

System. Contemp. Law Rev. 2021, 6, 18–30.
134. Feng, J.Y. Theoretical Constitution of Compensation for Ecological Environment Damage from the Perspective of Public-Private

Law Cooperation. Chin. J. Law 2020, 2, 169–189.
135. Taylor, S. Extending the Frontiers of Tort Law: Liability for Ecological Harm in the Civil Code. J. Eur. Tort Law 2018, 9, 81–103.

[CrossRef]
136. Fasoli, E. The Possibilities for Nongovernmental Organizations Promoting Environmental Protection to Claim Damages in

relation to the Environment in France, Italy, the Netherlands and Portugal. Rev. Eur. Comp. Int. Environ. Law 2017, 26, 30–37.
[CrossRef]

137. Robeyrol, V. Erika Case: An Incitement to Rewrite the CLC. Eur. Energy Environ. Law Rev. 2013, 22, 33–43.
138. Papadopoulou, D. The Role of French Environmental Associations in Civil Liability for Environmental Harm: Courtesy of Erika.

J. Environ. Law 2009, 21, 87–112. [CrossRef]
139. Green, M. The Notion of “Ecological Prejudice” Now in the French Civil Code. 2017. Available online: https://www.latham.

london/2017/01/the-notion-of-ecological-prejudice-now-in-the-french-civil-code/ (accessed on 6 February 2022).
140. Zhu, X. On the Legislation Blue Print of Integrated Prevention and Remedy of Ecological Damage: Using Modification of Tort

Liability Provisions of French Civil Code for Reference. Comp. Law Study 2016, 3, 15–29.
141. Li, L. The Civil Law Structure of Ecological Damage in France and Its Enlightenment: From the Perspective of Expanding the

Concept of Damage. Res. Rule Law 2020, 2, 87–103.

http://www.mee.gov.cn/xxgk2018/xxgk/xxgk03/202009/t20200911_797978.html
http://doi.org/10.1515/jetl-2018-0102
http://doi.org/10.1111/reel.12187
http://doi.org/10.1093/jel/eqn036
https://www.latham.london/2017/01/the-notion-of-ecological-prejudice-now-in-the-french-civil-code/
https://www.latham.london/2017/01/the-notion-of-ecological-prejudice-now-in-the-french-civil-code/

	Introduction 
	Double Facets of Environmental Civil Liability 
	From “Damage to Human Beings” to “Damage to the Environment” 
	A Comparison of the Two Facets of Liability 

	The International Trend toward a Separate-Regulatory Paradigm 
	The United States: From Common Law to Environmental Statutes 
	The European Union: An EU-Wide Framework for Environmental Liability 

	The Significance of the Separate-Regulatory Paradigm 
	Providing Particularized Remedy to the Natural Environment 
	Theoretical Difficulties for Tort-Based Environmental Remediation 
	The Tensions between Torts Doctrines and Climate Change Litigation 

	The Chinese Pathway for Environmental Civil Liability 
	The Normative Development of the Environmental Civil Liability Regime in China 
	A Preferable Alternative for China: A Separate Statutory Liability Scheme for Environmental Damage 

	Conclusions 
	References

