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Abstract: Despite the standards set out by the United Nations Convention on the Rights of Persons
with Disabilities (CRPD), states are reluctant to put an end to substitute decision-making regimes
all at once. Persons with mental health problems are particularly affected by such regimes that are
instituted by independent authorities through legal capacity proceedings. In order to allow the
person to express their will and preferences throughout the proceedings, the right to be heard is of
primary importance for the person concerned. The objective of this paper is to review the essential
support mechanisms as well as procedural accommodations for the implementation of an equal and
effective right to be heard for persons with mental health problems. Fulfilling the right to be heard in
legal capacity proceedings is a step towards more individualized regimes that promote the autonomy
of the person.
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1. Introduction

This paper addresses the gap between current practices regarding legal capacity as well as
substitute decision-making and the standards set out by the United Nations Convention on the Rights
of Persons with Disabilities (CRPD), from a procedural point of view. Most, if not all, state parties to
the CRPD still legally allow for the possibility to restrict a person’s legal capacity and appoint a third
person who is able to take decisions in the “best interests” of the person concerned regarding property,
finances or other personal matters (such as housing) ([1]; [2], p. 25). Such legal capacity proceedings are
also known as proceedings regarding guardianship, curatorship, and protection of adults. According
to the first general comment of the CRPD Committee, interpreting Article 12 of the Convention,
guardianship constitutes substitute decision-making and must be abolished ([3], paras. 9, 29).

Throughout legal capacity or guardianship proceedings a person’s capacity is generally assessed
or the assessment made by a medical doctor evaluated. Although capacity assessments might be
necessary in certain cases of compulsory intervention as “the recognition of equal human dignity
may sometimes require limits on the right to self-determination” [4], these assessments as well as
involuntary treatment proceedings, that are usually regulated in separate mental health laws, are not
the primary focus of the study.

Indeed, this article specifically focuses on the right to be heard for persons with mental health
problems in legal capacity proceedings. A variety of terms are used for people with mental health
problems or psychosocial disabilities. According to the European Agency for Fundamental Rights
and in the absence of a common terminology, we will refer to them as “persons with mental health
problems” ([5], p. 10).
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We start by referring to increasing critical commentary on the interpretation of Article 12 by the
CRPD Committee and by highlighting the discrepancies between the CRPD Committee and national
practices regarding legal capacity. We focus on how authorities appoint external decision-makers
and look at previous studies that show a lack of participation on the part of persons concerned in
proceedings. Then we set out what is understood as the right to be heard and its significance from the
person’s perspective. We further analyze what would be required for the implementation of an equal
and effective right to be heard and look at whether the identified components are legally provided
across a sample of eight countries in Europe. We argue that if a person is effectively heard in legal
capacity proceedings, there is an increased probability that the competent authority will adopt least
restrictive, individualized measures and thus promote the autonomy of persons concerned. These
procedural issues, as noted in Article 13 of the CRPD, are non-negligible in light of current practices
and the powers conferred to authorities dealing with the legal capacity proceedings. These authorities
are legal or administrative bodies composed of a single decision-maker or multidisciplinary panel.

2. Background

The purpose of the Convention on the Rights of Persons with Disabilities is to promote, protect
and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons
with disabilities, and to promote respect for their inherent dignity. The Convention applies to persons
who have long-term physical, mental, intellectual or sensory impairments, which in interaction with
various barriers may hinder their full and effective participation in society on an equal basis with others.
Adopting a human rights perspective on mental health, the Convention places a particular emphasis
on individual autonomy and freedom to make one’s own choices. Furthermore, the CRPD underlines
the importance of support for and inclusion of adults in decisions affecting them ([6], Article 1).

Article 12 of the CRPD on the right to equal recognition before the law is pivotal in this regard as its
second paragraph establishes a right to the enjoyment of legal capacity for persons with disabilities on
an equal basis with others. Legal capacity has generally been defined as consisting of two components:
legal standing—the right to be a holder of rights and duties—and legal agency—the right to act
upon these rights and to have them recognized by law [7]. Article 12.3 further states that all persons
should be given access to support in order to exercise the right to legal capacity, i.e., supported
decision-making regimes must be available to all. This is confirmed by the interpretation of Article 12
given by the first general comment of the CRPD Committee. The Committee also underscored that
legal capacity and mental capacity are distinct concepts: mental capacity refers to the decision-making
skills of a person, which naturally vary from one person to another and may be different for a given
person depending on many factors, including environmental and social factors; but legal capacity
does not vary and is a human right ([3], paras. 9, 29). Finally, the Committee states that “persons with
cognitive or psychosocial disabilities have been, and still are, disproportionately affected by substitute
decision-making regimes and denial of legal capacity” and explicitly calls for the abolishment of
guardianship and other forms of substitute decision-making regimes ([3], paras. 9, 29).

Recently, the professional mental health community, as well as legal practitioners and academics
have come out in opposition to this strong interpretation of Article 12 [8-11]. These comments
acknowledge that the CRPD is exemplary in many respects and underline the importance of
promoting the human rights of persons with disabilities and opposing paternalistic forms of substitute
decision-making that ignore the views of persons with disabilities. However, it is increasingly being
argued that the ambiguities of the CRPD, especially in light of General Comment 1, are highly
problematic for progress towards the rights of persons with disabilities. In addition, it is argued that
this Comment failed to give a balanced interpretation of article 12.

Even though some states parties have modified their legal capacity laws, they have been reluctant
to discontinue guardianship and other substitute decision-making regimes all at once. Indeed,
upon ratification of the Convention, several states made declarations or reservations with regard
to Article 12 of the CRPD. These states expressed their intention to follow the Convention in a way
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that allows for restrictions of legal capacity in certain circumstances, for example in cases where
protective measures “are necessary, as a last resort and subject to safeguards” [12]. Complying
with the standards as interpreted by the CRPD Committee is thus proving to be a challenge at
the national level. Currently, no jurisdiction in the world can claim to be fully compliant with
Article 12 of the CRPD, and countries still regulate proceedings instituting substitute decision-making
regimes [1,2], which allow a decision-maker to make decisions for the person based upon what is
believed to be in “the best interests” of the person concerned, even if opposed to the person’s will and
preferences ([3], paras. 27-28). This despite the clear language of article 12.4:

States Parties shall ensure that all measures that relate to the exercise of legal capacity
provide for appropriate and effective safeguards to prevent abuse in accordance with
international human rights law. Such safeguards shall ensure that measures relating to the
exercise of legal capacity respect the rights, will and preferences of the person (...)

Article 12.4 is clear that the state cannot proceed in a manner that is against a person’s will
and preferences. The general comment further strengthens this by insisting that that the ‘will and
preference’ test must replace the ‘best interests’ test to ensure that persons with disabilities enjoy the
right to legal capacity on an equal basis with others ([3], paras. 27-28).

It is argued that “the first thing that a political authority should do is to put in the supports that
enable individuals to make decisions, rather than take away this opportunity and do the easier thing
of letting another person make the decision for them” ([13], p. 90). This opportunity is often removed
in legal capacity proceedings conducted by independent authorities, generally judicial authorities such
as courts or tribunals. Procedural rights operate as safeguards throughout these proceedings, and this
is where Article 13 of the CRPD comes into play. It establishes a right to an equal and effective access
to justice for persons with disabilities, which includes being able to participate in the proceedings.
An equal participation means that no distinction, exclusion or restriction on the basis of disability which
has the purpose or effect of impairing or nullifying participation may occur ([6], Article 2). An effective
role as a direct or indirect participant in legal proceedings might require the provision of procedural
and age-appropriate accommodations as referred to in article 13. These accommodations are necessary
and appropriate adjustments made by the authorities in the justice system to treat a person as a subject
of rights and not as an object of protection ([14], p. 95). However, accommodations should not impose
a disproportionate or undue burden on the authorities ([6], Article 2). Implementing an equal and
effective right to be heard would provide persons with support in order to allow them to express their
will and preferences in legal capacity proceedings. Read in conjunction with Article 12, persons with
mental health problems should thus be guaranteed the necessary support and accommodations in
order to participate in proceedings, including legal capacity proceedings ([15], p. 103).

Legal proceedings on mental health issues are often not perceived to be fully inclusive of the
person concerned. Previous studies demonstrate a lack of participation and empowerment of persons
with mental health problems in judicial decision-making processes as well as too much decision-making
power granted to legal authorities, which perhaps places excessive emphasis on protection and not
enough on the autonomy of the person concerned ([16], p. 10; [17], p. 168). Authorities are reported
as lacking awareness of the importance of the roles of power and powerlessness and focusing on the
illness rather than the person ([18], p. 43; [19], p. 138). Finally, authorities are thought to perform their
activities as formal routine and face-to-face interviews between the person with the mental health
problems and the legal authority are exceptional [20]. A kind of mutual alienation is thereby created
between competent authorities and the persons involved ([21]; [22], p. 578). Although most of these
studies concern legal proceedings on involuntary psychiatric admission or treatment, the findings
can be compared to what would prevail in proceedings on legal capacity as these deal with similar
questions regarding a person’s decision-making capacity.

Discrepancies can thus be noted between the legal standards set out in the CRPD and the current
situation. While the paradigm shift from substituted to supported decision-making has not been
implemented in states parties, in this paper we depart from the current state of procedural practices to
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consider how the participation of persons with mental health problems might be strengthened by a
more rigorous enforcement of the right to be heard. Also, we ask whether this right can contribute to
promoting autonomy, or in other words, whether the essence of individual autonomy can be preserved
by minimizing decisions taken on behalf of persons with mental health problems.

3. Right to Be Heard

The right to be heard has had recognition at the international level. Although the entry into
force of the CRPD superseded other instruments such as the 1991 United Nations Principles for the
Protection of Persons with Mental Illness and the 1999 Council of Europe, Committee of Ministers
Recommendation No R(99)4 on Principles concerning the Legal Protection of Incapable Adults, these
instruments outlined various procedural safeguards for mental health related proceedings, such as the
“right to attend, participate and be heard personally in any hearing” [23] or “the right to be heard in
person in any proceedings which could affect his or her legal capacity” [24]. These instruments have
had a major impact on legal capacity laws and proceedings across Europe.

More recent human rights developments regarding the right to be heard can be found throughout
case law of the European Court of Human Rights (ECtHR) as referred to within this article. However,
we start by establishing what we understand as the right to be heard and its significance from the
perspective of the person concerned by legal capacity proceedings.

3.1. Main Characteristics of the Right to Be Heard

The right to be heard and express one’s views relates to the active inclusion of the person
throughout proceedings and is essential for effective participation ([25], p. 11). It implies that the
person needs to be allowed to express her concerns and experience that what is said is taken into
consideration in the decision-making process ([18], pp. 34, 37; [22], p. 574; [26]). Rather than the
expression of concerns, within the scope of this article and in alignment with the CRPD, we understand
the expression of a person’s will and preferences related to the matters discussed in legal capacity
proceedings as constitutive of the right to be heard. It requires competent authorities to personally
meet with adults with mental health problems who are the subject of a case and to talk with them
rather than about them ([14], p. 49). The person is thus part of the proceedings and able to influence
its results through the articulation of their will and preferences. It does not mean, however, that the
outcome of the proceedings will align with the will of the person, as the competent authorities are the
ones taking the decisions.

The right to be heard needs to be distinguished from the right to be informed or consulted.
Informing the person does not actively involve her in a decision-making process and is purely an act
of providing someone with facts or information. Consulting goes a step further than informing as the
person is actively asked for information or advice. Nevertheless, the facts or information provided by
the person do not need to be taken into account, and so consultation can be carried out “purely for the
politically correct but ultimately vacuous purpose of legitimizing decisions” [27].

3.2. Significance of the Right to Be Heard

Being heard and given the opportunity to participate in legal capacity proceedings is of significant
importance for the persons whose rights are affected by the proceedings. Indeed, legal authorities
provide people with information about their standing both in the eyes of the law and in society
more generally ([28], pp. 443—44). Perhaps no type of hearing more directly threatens a person’s
equal membership of society than proceedings in which legal capacity is at issue. These proceedings
touch upon the very essence of personhood and are key to accessing meaningful participation in
society as they deal with a person’s decision-making capacity. As stressed by the European Court
of Human Rights, “an individual’s legal capacity is decisive for the exercise of all the rights and
freedoms” [29,30]. Moreover, without the participation of the person with mental health problems
in decisions affecting them, the outcomes seem to be granted as largesse rather than obtained as of
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right [15]. Throughout its case law, the ECtHR underlines the importance of personal contact in legal
capacity proceedings, given the fact that that the person is both the interested party and the main
object of the court’s examination [29,31]. As a consequence, the Court stresses, “that strict scrutiny
(of the decision-making process) is called for where measures that have such adverse effect on an
individual’s personal autonomy, as deprivation of legal capacity has, are at stake” [32,33].

In addition, people are often most strongly affected by the procedures used to reach the outcomes,
or by the judicial process itself, rather than the outcomes themselves [28]. If persons feel that
they are able to participate in proceedings, that they are being treated with dignity and respect,
and if they view the authorities as trustworthy, then they are more likely to accept the court’s
decisions ([22], p. 573; [28], p. 439). Being heard and feeling that what is said is taken into account
by independent authorities, moreover, facilitates the acceptance of what might at times be highly
intrusive outcomes.

4. Components of an Equal and Effective Right to Be Heard

In what follows, we assume for the sake of the argument that everyone is capable of expressing
their will and preferences in some way, even where that expression is not easily understood and
support and accommodations are needed to facilitate this expression [34,35]. Similarly, the ECtHR
argued that “the fact that an individual has to be placed under guardianship because he lacks the ability
to administer his affairs does not mean that he is incapable of expressing a view on his situation” [36].
We review some of the main components required for the implementation of an equal and effective
right to be heard for persons with mental health problems, components that would facilitate the
expression of the person’s will and preferences. We then apply these components to a sample of
national laws in Europe in order to compare the actual state of statutory provision in order to assess
whether these provisions provide are feasible framework, given the current state of national practices.

4.1. Identification of Components

The components, as represented in Table 1, have been selected based on statutory indicators
provided by the European Agency for Fundamental Rights on the right to be heard for children ([25],
p- 14). Given that children may also need support and accommodation, these components were
selected because they seem relevant to legal capacity proceedings involving persons with mental
health problems. The selection and specification of the components was done based on a review of the
literature on participation in legal proceedings and the right to be heard as well as case law [14,15,37].
The result is a non-exhaustive list of support mechanisms and procedural accommodations, some of
which are general and apply to all citizens, while others are specific for persons with mental health
problems ([14], p. 45).

Table 1. Framework for an equal and effective right to be heard.

Concept Component

Right to be heard
Exclusion criteria do not depend on mental capacity
Right to representation
Person of trust
Most favorable setting
Multidisciplinary authority
Mandatory training

Equal and effective right to be heard

NGOk

4.1.1. Fulfilling the Right to Be Heard and Exclusion Criteria

First, we look at whether the right to be heard is statutorily provided and whether it contains
exceptions. The European Court held that persons are entitled to public oral hearings unless
exceptional circumstances justify dispensing with the hearing [38]. As mentioned earlier, the ECtHR
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emphasizes the importance of personal contact with the person concerned by the legal capacity
proceedings [29,31-33,39,40]. Exceptional circumstances have been accepted in cases where proceedings
concerned exclusively legal or highly technical questions [38]. The Convention on the Rights of the
Child (CRC) in turn provides that a child who is capable of forming his or her own views should be
provided the opportunity to be heard [41]. This provision does not depend on the decision-making
skills of the child. By analogy, exceptions to the right to be heard in legal capacity proceedings must not
depend on the mental capacity of the person if equality is the aim. This would constitute a functional
approach, which attempts to assess mental capacity and deny legal capacity accordingly. As stated
in the general comment, the functional approach may result in the determination that a person’s
decision-making skills are deficient, which leads to a denial of his or her legal capacity:

It is often based on whether a person can understand the nature and consequences of
a decision and/or whether he or she can use or weigh the relevant information. This
approach is flawed for two key reasons: (a) it is discriminatorily applied to people with
disabilities; and (b) it presumes to be able to accurately assess the inner-workings of the
human mind and, when the person does not pass the assessment, it then denies him or her
a core human right—the right to equal recognition before the law ([5], para. 15).

Applied to the right to be heard, such an exclusion from a hearing based on a person’s
decision-making skills would discriminatorily exclude persons with mental health problems from the
right to be heard. A contrario, the waiving of the right to appear and be heard must be established in
an unequivocal manner and be attended by minimum safeguards commensurate to its importance [42].
For similar reasons persons should not be forced to attend hearings if they reach an informed decision
not to.

4.1.2. Support Mechanisms: Right to Representation and Person of Trust

Secondly, support mechanisms and procedural accommodations might be required in order
to practically achieve equality and effectiveness and balance out prevalent power relations in legal
capacity proceedings. According to the first general comment of the CRPD Committee Comment,
support in the exercise of legal capacity in relation to access to justice can take various forms, including
recognition of diverse communication methods, allowing video testimony in certain situations,
procedural accommodations, the provision of professional sign language interpretation, and other
assistive methods ([3], para. 39). Regarding the right to be heard, we can distinguish between
support mechanisms at the individual level and procedural accommodations made at the court level.
By support mechanisms, we refer to the support of other persons during the proceedings, which can for
example take the form of assistance or representation by counsel or by a person of trust accompanying
the person throughout the proceedings and beyond.

In a recent judgment, the ECtHR emphasized that in cases of persons with mental health problems,
there is an obligation “to ensure afforded, independent representation” in order to fulfill the right of an
effective access to a court [43]. Indeed, without adequate representation, the right to equal and effective
participation in legal proceedings is likely to be void, especially in matters related to the practice of
guardians “as these can be particularly complex, intrusive or far-reaching” [44]. This goes hand in
hand with the right to information of the person and a sense of understanding as good preparation
with the person will contribute to effective participation and will allow counsel to stand alongside the
person and not in their place ([19], p. 136; [28], p. 495; [39]; [45], p. 97). Effective assistance by counsel
thus comprehends the representation of the will and preferences of the client [46].

Assistance from a person of trust, freely chosen by the person with mental health problems,
can enhance the person’s understanding of the proceedings, and make it more likely that the will of
the person will be expressed. A person of trust can come from the person’s social network or from
independent advocacy services. Care must be taken, however, to clearly distinguish the role of the
person of trust from that of counsel. Indeed, no undue burden should be put on persons in close
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relationships with the person with mental health problems ([47], pp. 141-42), and legal representation
should remain a mandate of the counsel. Nevertheless, the involvement of a person of trust increases
the consideration given to the family, friends, and support people including the appreciation of the
social network of persons standing before the legal authorities [48,49]. As such, it allows the competent
authorities also to take into account the perspectives of others affected by the decisions ([45], p. 100).

4.1.3. Procedural Accommodations: Most Favorable Setting, Multidisciplinary Authority and Training

Procedural accommodations, in the sense of necessary and appropriate adjustments in the
justice system, can also take various forms. One possibility is to adapt the setting of the hearing
to accommodate the person’s needs. Another way is to adapt the composition of the competent
authorities deciding about legal capacity, by using multidisciplinary panels. This adaptation facilitates
a collaborative exchange between members from different disciplines or walks of life. This may
also defuse some of the implicit power relations, where, for example too much weight was given to
the medical doctor’s opinion and not enough to the input from social workers who deal with the
persons on a day-to-day basis ([19], p. 138; [45], p. 89). Another procedural accommodation involves
explicitly training those working in the administration of justice to involve the person concerned in
the proceedings. In Article 13, the CRPD refers to the promotion of appropriate training for those
working in the field of administration of justice. Such training would allow, not just the panels of
deciding authorities, but also counsels and persons acting as guardians, “to be better informed about
the communication needs of clients with mental disabilities and the characteristics associated with
different mental disabilities” [44,50]. In addition, an appropriate training might contribute to avoid
the temptation to substitute the judgment of those working in the field of administration of justice
for the person’s judgment [50]. Finally, procedural accommodations can also be to set up less formal
proceedings with regular breaks ([14], pp. 4, 55). Although these accommodations might greatly
improve how these proceedings are conducted from a human rights perspective, without observational
studies, it is difficult to say whether this would be the result.

4.2. Application across Europe

We now apply this framework to countries in Europe to determine which components are already
statutorily provided. We selected Belgium (BE), the Czech Republic (CZ), England and Wales (E&W),
Finland (FI), Germany (DE), the Netherlands (NL), Spain (ES), and Switzerland (CH) as these countries
represent a good geographical coverage and a variety of legal traditions. All of these countries are
bound by the evolving standards of the ECtHR. We also took care to include countries that have
recently made modifications to their legislation and those that have not. It should be noted that only
the Netherlands and Finland have failed to ratify the CRPD, although for both countries they have
signed and expressed their intention to comply with its standards.

Table 2 sets out the results of the assessment by component and country. It starts by mentioning
the main sources used and the year of the latest revision relevant for this study. The legal provisions
expressing the right to be heard in legal capacity proceedings and the other components were found in
procedural laws of the eight countries. For the Czech Republic and Switzerland, the right to be heard
is set out in the substantial legislation on legal capacity while for Finland it is provided for in both
substantial and procedural legislation [51-54]. In England and Wales, it is the 2007 Court of Protection
Rules that provides guidance on this matter.

4.2.1. Fulfilling the Right to Be Heard

Overall, the regulations refer to a right to be heard in legal capacity proceedings, although this
can be given different formulations. Either the person literally has “the right to be heard” (Switzerland)
or the right “to exercise his or her right to be heard” (Finland), the court “shall hear” the person
(Finland, Germany), the person “will be heard” (Spain), is “convoked to be heard” (Belgium), is given
an opportunity to “share his opinion” (Netherlands) or “must have been seen” and his “statement
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heard” or “his opinion obtained” (Czech Republic). In England and Wales the court “may hear” the
person, so the right to be heard is not mandatory [51,55-62].

Table 2. Results of the assessment per component and per country.

Framework BE Ccz E&W FI DE NL ES CH
Acton
Judicial Civil Court ‘?f Guardianship ~Proceedings C.Oqe of Cf)c!e of Civil
Protection . . . Civil Civil
Source Code  Code Rules Services Act  in Family Procedure  Procedure Code
2014 2014 5507 1999 Matters 1994 2015 2013
2009
Fulfilling the right to be heard ~ / v/ X v v v v v

Exclusion criteria do not
depend on mental capacity
Right to representation
Person of trust

Most favorable setting
Multidisciplinary authority
Provision of training

XX LA A
XX L A A
X X X X< 2
XX L A4 A
XXX
X X X x<_ X
X 2 X X < 2

X X< X< X

4.2.2. Exclusion Criteria and Dependency on Mental Capacity

All countries provide for exceptions to the right to be heard. The Czech Civil Code states that the
person must be seen unless it is “impossible due to an insurmountable obstacle” [61]. The Spanish Code
of Civil Procedure states that the person will be heard if she has enough mental capacity [58]. In Finland,
a person without full legal capacity shall exercise the right to be heard if he or she has attained eighteen
years of age and is able to understand the significance of the matter [52-54]. In turn, the German
Act on Procedures in Family Matters specifically states that “in matters concerning custodianship,
the person concerned has the capacity to participate in the proceedings without consideration of his
capacity to contract” [57]. Capacity to participate is here separated from mental and legal capacity.

The Belgian Judicial Code states that the person’s opinion does not need to be asked in matters
related to legal capacity if the person is considered unable to share his or her opinion [59]. This
exception is not based on the inability to have an opinion but on the inability to share it. Other
exceptions are mainly related to a proportionality criterion or health reasons. In the Netherlands and
Switzerland for example, if a matter related to legal capacity is considered secondary or complementary,
the hearing does not need to take place, as this would be out of proportion [56,60]. The same reasoning
applies to the Finnish exception of the right to be heard, where no hearing needs to take place if the
petition is at once rejected as ill-founded [51]. In Belgium, Germany, and Finland, legal authorities
can also depart from the right to be heard if there is a risk of detriment to the health of the person,
if the hearing is impossible because of the condition of the person, or if it would cause her undue
inconvenience [51,57,59].

Consistent with ECtHR case law, exclusions to the right to be heard based on health reasons are
mostly determined by the opinion of a medical expert [31]. This is intended to guarantee that this
inability is based on an objective assessment. The ECtHR has questioned, however, the quality of
medical evidence used in domestic legal capacity cases ([15], p. 117; [31,32]). The CRPD implicitly
raises a concern about an overreliance on medical evidence for these determinations ([15], p. 118). It is
often all too easy to allege that an adult cannot understand the procedure in order to bypass his or
her right to be heard ([14], p. 53; [63], p- 43; [64]). There might, moreover, be a potential conflict of
interest if the medical doctor assessing the person’s ability to participate in the proceedings is the same
doctor who assesses legal capacity. The medical doctor then risks being both judge and party to the
proceedings, which violates the right to a fair trial by an independent authority.
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4.2.3. Right to Representation

In most countries, a right to representation is statutorily provided. This contrasts with previous
findings in other countries where minimal access to counsel is rarely mandated statutorily (or even
judicially). However, and although provided for in law, access to counsel is rarely implemented
in legal capacity proceedings [64]. Furthermore, the right to representation in legal capacity
proceedings is often conferred to public authorities, such as in the Czech Republic, England and
Wales, Finland, Germany, Spain, and Switzerland [53,56-58,61,62]. This raises questions with regard to
the independency of the representation. Accordingly, the CRPD Committee expressed its concerns
with regard to the “the designation of public defenders that treat the person concerned as if they lacked
legal capacity” asking whether these are not “patronizing measures” undermining effective support in
the decision-making process [65].

4.2.4. Person of Trust

Several countries allow for persons of trust to accompany the person concerned into legal capacity
proceedings while in Finnish courts more generally, family members can be appointed as support
persons in main hearings ([14], pp. 60-61; [53], Section 21). Only Belgium, the Czech Republic and
Germany however specifically refer to the possible participation of a person who the concerned person
trusts in their legislation ([57], Section 274 (4) 1; [59], Section 1243; [66]).

4.2.5. Most Favorable Setting

Five out of the eight countries regulate the possibility of letting the hearing take place at a more
favorable setting for the person than the courtroom. In Belgium and the Netherlands, the judge can go
to the place where the person resides or where he finds himself, and the German law also states that
the hearing can take place in the person’s usual environment [57,59,60].

In Finland, the hearing of the person can be arranged outside the main hearing of the court
if the person cannot appear in court without considerable inconvenience. In addition, given the
sometimes long distances to courtrooms in Finland, the possibility of video hearings is also legally
provided for, while the Czech law says that the person can elect the way of communicating his
opinion ([14], p. 58; [61], Section 56).

4.2.6. Multidisciplinary Authority

Only Switzerland has a multidisciplinary system, instituted when its modified legal capacity
legislation entered into force in 2013. The competent legal authority is composed of one legal member
able to guarantee a correct application of the law, and, depending on the litigated matter, two other
persons who must have the required psychological, social, pedagogical, accounting, actuarial, or
medical competencies. The decisions need to be made by at least three members, but the regions can
fix a higher number depending on the case ([56], Article 440). Such a system was implemented because
of the perceived increasing complexity of psychosocial problems involved in the “protection of adults
and pursuant to the requirement that individualized measures be instituted [67]. The Swiss system
allows authorities to obtain a comprehensive understanding of the case. Finally, and although not

”

multidisciplinary, the English Court of Protection and the German Custodianship Court are specialized
legal authorities in the sense that they only deal with capacity related cases while authorities in the
other countries also deal with other legal matters.

4.2.7. Provision of Training

So far, none of the countries specifically regulate the promotion of training for persons working in
the field of the administration of justice and involved in legal capacity proceedings.
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4.3. Preliminary Conclusion

The application of our framework to a sample of countries in Europe shows that the overall
compliance with the statutory components of an equal and effective right to be heard is rather deficient.
A limitation here, however, is that we do not assess the concrete implementation of statutory provisions
such as the right to representation, on one hand, nor practices such as legal authorities who displace
themselves to the person despite the lack of legal provisions, on the other hand. Nonetheless, recently
modified legal capacity laws seem to be moving towards more participation of the person with mental
health problems in legal capacity proceedings. This is exemplified by the Swiss interdisciplinary legal
authorities and by the Belgian, Czech, and German provisions regarding a person of trust. Therefore,
it reinforces the idea that the selected components have the potential to be effectively implemented
and promote an equal and effective right to be heard for persons with mental health problems. How
this can contribute to the autonomy of the persons involved in the legal capacity proceedings is briefly
discussed in the final section.

5. Conclusions

This article did not go into the question of how authorities can legitimize decisions deviating
from a person’s will and preferences but rather provided a framework for the implementation of an
equal and effective right to be heard, a right we argued was particularly significant for the person
involved in legal capacity proceedings. As a further step in promoting the autonomy of the person, we
would also need to look at the significance of the right to be heard from the perspective of competent
authorities. Arguably, an effective hearing on legal capacity would require authorities to base their
decision about legal capacity from different perspectives, going beyond the medical certificate to other
evidence and documents in person’s file.

In previous years, results of court applications regarding legal capacity have been inflexible
and followed an “all or nothing” approach ([47], p. 139). Persons were either placed under plenary
guardianship regimes or not provided with any kind of protective measures at all. Competent
authorities were said to “rubberstamp the conclusions of the clinical experts”, and attorneys often
seemed to “act in concert with the judge and clinical experts” [68]. Today, the freedom to make one’s
own choices is given particular significance across international human rights instruments, most
especially the CRPD. This entails that there is a need to individualize the procedures used to make
legal capacity determinations, which, we have argued, can only be realized if an effective hearing
takes place.

The implementation of the proposed framework allows authorities to hear what a person’s will
and preferences are in relation to the discussed matters. In short, a person’s mental capacity cannot be
used solely to exclude her from a hearing. However, if considered necessary and to ensure that the
person is provided equal standing before the law, supportive, as well as procedural accommodations
need to be provided, such as trained multidisciplinary authorities and more favorable settings. Only in
this way can the person’s will and preferences be communicated and entail measures tailored to the
circumstances of each individual.

Individualized measures would be least restrictive of autonomy in as much as decision-making
capacity is preserved in all areas that do not require any type of protection or support. A proper
implementation of the proposed framework would thus contribute to closing the gap between the
current situation in countries and the standards set out by the CRPD, and to overcome the assumption
that, because of mental health problems, people lack will and preferences. In addition, these measures
lead to a fundamental rethinking of the foundations of guardianship proceedings ([15], p. 128).
As small steps pave the ways to change, an equal and effective hearing is one step in a gradualist
approach towards promotion of the autonomy of persons concerned by legal capacity proceedings.
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