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Abstract: The unprecedented current “refugee crisis,” with its 65 million plus uprooted people,
demands a new protection orientation and framework for refugees and other forced migrants that are
focused on the “root causes” of refugeehood, non-international protracted armed conflict or civil war.
It is argued that four essential reforms are required to the international refugee protection system
to respond to the “root causes” of refugees in the world today. The first calls for broadening the
definition of who is a refugee to include “war refugees” as found in the 1984 Cartagena Declaration and
the 1969 Organization of African Unity (OAU) Convention. The 1984 Cartagena Declaration is preferred
because it has the most progressive and broadest legal definition of who is a refugee and, therefore,
should be emulated by all regions and the UNHCR internationally. The second reform would be the
adoption of the Cartagena Declaration decennial consultation process and its comprehensive Plan of
Action by the UNHCR on a global basis. This process has proven to be a success in Latin America
and ought to be adopted internationally to develop and to realize the progressive advancement of
international protection for all persons who are fleeing persecution and armed conflict. The third
major reform is to develop the capacity of the UN to be able to operate in the midst of an armed
conflict situation in order to broker a ceasefire and, then, negotiate a peace agreement, particularly,
in those situations where massed forced displacement has taken place or potentially could take
place. The fourth reform calls for the UN to expand the Responsibility to Protect (R2P) doctrine
to incorporate massed forced displacement, in addition to, war crimes, crimes against humanity,
ethnic cleansing, and, genocide. This further implies that mass forced displacement ought to be
criminalized and made a serious international crime, not simply in the international humanitarian law
and international criminal law sense of forced deportation, transfers, and expulsions, by opposing
military forces, but in situations of armed conflict when people flee of their own volition in order
to save their lives. These four reforms do not require a reformulation or reconceptualization of
the international refugee protection system but a reform of a number of key elements that would
simultaneously address the “root causes” of refugees and, especially, mass forced displacement that
is due principally to non-international protracted armed conflict or seemingly endless civil wars.

Keywords: refugees; mass forced displacement; war refugees; non-international protracted armed
conflict; responsibility to protect (R2P)

1. Introduction

The unprecedented contemporary “refugee crisis” has reached new dimensions that can no
longer be contained and requires a different orientation and framework to address. (MPI n.d.)
The current momentum and consensus for addressing this humanitarian “refugee crisis” is focused on
the symptoms, the mass influx situations on the shores of Southern Europe, principally, the Iberian
Peninsula via Gibraltar; Lampedusa, Italy, and from Turkey through Greece, and, to a lesser extent, on
the Rohingya “boat people” of Myanmar travelling to Bangladesh, Thailand, Malaysia and Indonesia
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(Declarations: The Human Rights Podcast 2017; BBC News 2015; Albert 2017). There is also a current
focus on lamenting the containment and “push back” strategies of States (Frenzen 2016) and “the gap”
between the collective and individual responsibilities and obligations of States under international
refugee law and their failure to uphold the rights and human dignity of refugees and other forced
migrants (Belgrade Centre for Human Rights et al. 2017; Human Rights Watch 2015). But, what is
needed is a critical focus on the “root causes” of refugees and forced migration.

While it is absolutely essential to address the immediate suffering of those new arrivals seeking
refuge from persecution and, at the same time, to decry and to lament the “push back” policies of
States, “the gap” between the collective and individual responsibilities and obligations of States under
international refugee law, and their failure to uphold the rights and human dignity of refugees and
other forced migrants, the “root causes” of those seeking refuge must emphatically be addressed.
However, even more to the point, it is absolutely vital, indeed, it is crucial, that one not forget what
has brought the refugees to the desperate plight to seek the safety and security of their life and limb in
another place in another country. Dealing with the immediate physical needs to sustain life through
medical attention, nourishment, shelter, and companionship, all of the basic necessities of life, is far
easier and immediately more gratifying than struggling for decades and with no apparent effect with
the seemingly unfathomable and unsolvable “root causes” of ‘refugeehood’ (Refugeehood n.d.) such
as systemic and deeply ingrained prejudices, social and economic inequality, bigoted oppression,
religious and/or racial/ethnic discrimination and intolerance or, even closer to the mark, if at all
possible, protracted armed conflict and/or war, overwhelmingly, in the form of non-internationalized
armed conflict and its attendant extreme violence. Other “root causes” of forced displacement
include development policies and projects and natural disasters such as drought, famine, pestilence,
earthquakes, volcanic eruptions, tsunamis, hurricanes, or climate change, leading to rising sea levels
with disastrous consequences to all those in its path.!

While natural disasters (earthquakes, volcanic eruptions, tidal waves, cyclones, etc.) can be
immediate and have devastating effects and are often far easier to distinguish than human-made
disasters (warism, racism, religionism, developmentalism, persecution, etc.), they can result in the
same consequences of forcible displacement. Climate change is principally a consequence of human
intervention on our planet over a long period of time and on a massive scale coupled with other
natural events and activities that have dramatic effects on our environment such as global warming
and its resultant consequences for our planet’s ecosystem (Piguet 2008; McAdam 2012). But, ultimately,
human disasters are fundamentally “political” whereas natural disasters are not (Disasterium, Natural
and Man Made Disasters 2011-2015). Both have humanitarian impacts and implications that must be
addressed, oftentimes in practically and essentially the same way, and, frequently, over an extended
period of time. However, the fundamental point here is that even though the symptoms of mass forced
displacement are the same, the “root causes” are, at their very core, different. One is “political” and
the other is not.

This article calls for a new protection orientation and framework for refugees that are premised
on their political “root causes” that are due to wars and armed conflict, which is overwhelmingly in
the form of protracted non-international armed conflict or civil war. It commences by asserting an
optimist’s philosophical perspective for dealing with the “root causes” of the current “refugee crisis”
by addressing the human catastrophe of war and armed conflict. It asserts that human made disasters
can be confronted and alleviated contrary to the pessimist’s viewpoint that wars and armed conflict
are an endemic feature of humanity: a most fundamental, but, no less critical point. It considers the
principal “root cause” of refugeehood, the incidence of protracted intrastate armed conflict, in some

Forced Migration Online (FMO) distinguishes three separate types of forced migration according to their causal factors,
although they may be at times simultaneous and inter-related: conflict; development policies and projects; and, disasters.
FMO also identifies seven types of forced migrants: refugees, asylum seekers, internally displaced persons, developmental
displacees, environmental disaster displacees, smuggled people, and trafficked people (FMO n.d.).
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detail and outlines how it disproportionately affects women and children. In addition, it notes that
more than half of the world’s refugees are the consequence of three sustained and protracted armed
conflicts: Syrian Arab Republic, Afghanistan, and South Sudan. It underscores the astonishing and
mind-numbing statistic that more than half the world’s refugees today are children. The essential
point advanced is that it is imperative for the international community, as a whole, along with States
and their civil societies, both individually and collectively, to deal with the “root causes” for refugees.
It advances the argument that what is essential in order to address the “root causes” for refugees
is to amend both international refugee law and international humanitarian and criminal law and,
in conjunction, to increase the capacity of the United Nations (UN) to mediate ceasefires and peace
agreements amongst opposing military forces and for the United Nations High Commissioner for
Refugees (UNHCR) to undertake extensive international consultative and planning exercises on a
periodic basis to address the most critical refugee protection issues and concerns.

The article calls for a new protection orientation and framework that is premised on four essential
reforms to the international refugee protection system that are premised on the “root causes” of
refugees in the world today. What is presented here though is not a radical reconceptualization of the
international refugee protection system but, rather, a logical extension or adjustment to it given the
contemporary primary causal dynamics of the production of refugees. The suggested amendments
are centered not only on the protection needs of those fleeing protracted armed conflict, but, working
simultaneously towards ending the very cause of those who are forcibly displaced by wars and
armed conflicts.

The first reform asserts that the definition of refugee needs to be expanded to include the
“war refugee.” This already applies in Africa and in Latin America with the 1969 OAU Convention
(UNHCR 1969; OAU Convention 1969) and the 1984 Cartagena Declaration (UNHCR 1984). Indeed, it is
argued that the 1984 Cartagena Declaration definition of who is a refugee is the most progressive and
expansive in existence and ought to be applied globally and not be regionally confined to Latin America
alone. The second essential reform is modelled on the 1984 Cartagena Declaration decennial consultative
processes that have led to a number of subsequent enhanced new Declarations and comprehensive
Plans of Action that have proven to be the most systematic and progressive in advancing the plight of
refugees as well as other forced migrants and, including, stateless people within Latin America and,
therefore, ought to be adopted by the UNHCR on a global basis. The third essential reform calls on the
United Nations to develop a greater capacity to insert itself in those armed conflict situations that have
generated or can potentially generate mass forced displacement. The obvious and direct correlation
between war and protracted armed conflict and forced displacement needs to be acknowledged and
confronted for what it is, most fundamentally, a tactic of warfare aimed at accomplishing a military
advantage, if not outright victory. Accordingly, it is argued that the Responsibility to Protect (R2P)
doctrine needs to be amended to include mass forced displacement, and not just “ethnic cleansing,”
among its list of serious international crimes. Mass forced displacement is not only a consequence
of warfare but its instrument and it ought to be criminalized for its adverse, life threating, and
traumatizing effects on all civilian non-combatants.

All of these measures entail an even closer working relationship between the UNHCR and the UN,
as a whole, including, other international organizations such as the International Criminal Court (ICC)
(International Criminal Court n.d.a). These reforms, taken together, would have a vitally important
impact on rejuvenating the international refugee protection regime and responding to the cause of
peace and, hence, the “root causes” of refugees.

What augurs well in this regard is that the current Secretary-General, Anténio Guterres, who
served as the UN High Commissioner for Refugees for a decade, and who is well aware of the
relationship between refugees and protracted armed conflict, is calling for measures to increase the
UN’s capacity for dealing with and, hopefully, resolving the key protracted armed conflicts that are
generating the majority of the world'’s refugees.
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The article concludes by reflecting on the necessity to implement these four key essential reforms
to the international refugee protection system or regime to address the principal “root cause” of
refugees today and to alleviate the devastation and needless pain and suffering of so many as a
consequence of seemingly “endless armed conflicts.”

2. The Optimist/Pessimist Divide in Forced Migration

At the risk of over simplifying the essential underlying difference between those who assert that
the key to addressing the plight of the world’s most vulnerable persons, refugees, is to focus and
to concentrate efforts on why they are being persecuted and forced to flee their homes, in the first
instance, rather than focusing on other significant aspects of the refugee and forced migration cycle
and/or phenomenon, I will label these two diametrically opposed approaches to refugee and forced
migration concerns as the optimist’s and the pessimist’s viewpoints. Those who fall within the second
category do not accept the feasibility or even the possibility of being able to address the “root causes”
of refugeehood. While, on the other hand, some of us are persuaded to the view that human disasters
can be addressed by humanity, no matter how seemingly impenetrable, inscrutable, or intractable
they may seem. While others do not, concluding that extreme violence, war, destitution, and, indeed,
mayhem, are inevitable features of human existence that will always be with us and, ever thus, and,
therefore, ineluctably, so will the resulting refugees and other forced migrants. While this dichotomy
of philosophical approaches to refugeehood may appear to be rather rudimentary and coarse, it does,
nonetheless, underscore a fundamental underlying approach to dealing with “refugee crises.” In fact, it
may not be an exaggeration to assert that the way that we orientate ourselves to a problem determines
how we perceive it and, therefore, how we are likely to address it. How we frame the problem and
orientate ourselves to it, then, determines, to a great extent, how we might go about attempting to
resolve it.

Those who adhere to the optimistic view of humanity believe in progress, evolution and achieving
a higher good and those things that others would view impossible or beyond the realm of reality.
The pessimistic view of humanity does not believe that any higher good can be achieved by humankind
and that it is simply utopian to dare to do so (Domino and Conway 2001). Pessimists consider that war,
famine and pestilence will never be eradicated because human nature is fundamentally flawed and it
is beyond the capacity of humanity to deal with these things and, hence, we are better off not trying
and saving our energies to assist those strangers who grace our shores, airports, and inland borders.

It can be argued perhaps that all progress is fused in the optimist category, while the pessimists are
resigned to the status quo as being the true “reality.” The pessimist will acknowledge that technological
advancement is relentless, or so it seems, and humankind progresses from one method or mode of
rationalization, communication, socialization, habitation, organization, transportation, production,
consumption, and reproduction to another, but, human nature remains ever fixed and immutable.
From this vantage point, the paramountcy of “politics” will always prevail and, thus ever, will the
scrabble and struggle over scarce resource values, including, of course, the ideological. But, underlying
all this is the fundamental premise that we all aspire to advance our own self-interest over and above
the other’s or the collective well-being. This is why pure acts of selflessness are recognized and highly
praised because they are so extraordinary and exceptional in the normal course of things.

If the natural state of being human is the predominance of self-interest (Baire 1982; Egoism 2014),
or more precisely “perceived self-interest,” then, the paramountcy of “politics” is merely the
paramountcy of “perceived self-interest.” Hence, the pessimist’s dilemma: how can one account
for altruism—when the actions of a person have no direct or indirect benefit whatsoever to that person
and may, indeed, prove to be harmful to that person? Such unnatural and deviant behavior, according
to the pessimist, must prove, surely, to be the exception that proves the rule of the paramountcy of
“perceived self-interest.” Yet, such selfless charitable actions abound in any society when others reach
out to those in need. It is natural to come to the aid of those in dire need and to ease their pain and
suffering and to assist them to become self-reliant. While the pessimist is hard pressed to explain or
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to accept such altruism, the optimist accepts it as the very basis of all collaborative and cooperative
behavior that advances the collective well-being of any group, community or society. Advancing the
well-being of others raises the collective well-being of all within any group, community or society or,
indeed, across groups, communities or societies and, hence, internationally or globally (Hilrich 2014).
Thus, the natural inclination of most people is to help and to assist those in dire need or those who
arrive seeking asylum from persecution.

Therefore, for the optimist, addressing the “root causes” of forced displacement and/or migration,
no matter how difficult, onerous, and/or time consuming is the correct approach to finding a durable
and sustainable solution to the current and future “refugee crises” confronting the world today.
The challenge of refugee protection must be rooted in an understanding of the genesis and the dynamics
of forced displacement and /or migration, so that these can be harnessed and addressed appropriately to
end the generation of those who are forced to flee to seek refuge elsewhere and, often times, abroad; that
is, outside their neighbouring countries’ borders or countries of former habitual residence, if stateless.?

To summarize, then, optimists see the value of attempting to tackle the “root causes” of
refugeehood, while pessimist confine themselves with dealing with the symptoms because the “root
causes” are insoluble or beyond the means of humanity, given the inherent flaws of human nature.
It is critical that we orient and frame the problem from the appropriate perspective of addressing the
“root causes” of refugees, otherwise, the problem will never be properly dealt with and alleviated, let
alone ever resolved.

3. What Are the “Root Causes” of Refugees?

Surely, it should be self-evident that forced displacement or forced migration is a consequence
of blunt trauma that affects a person to the degree that it threatens their life, liberty or security to the
point that they must flee their home and/or residence to seek refuge elsewhere. It is also important
to stress that the most recent Global Burden of Disease Study (The Lancet 2017), that examines the
state of the world’s health by estimating average life expectancy as well as the number of deaths,
illnesses, and injuries from more than 300 causes, found that since 2006, “the number of deaths from
conflict and terrorism has risen significantly, reaching 150,500 deaths in 2016 (which is a 143% increase
since 2006), the researchers said. This rise is largely a result of conflicts in North Africa and the Middle
East” (Rettner 2017). The trend of deaths due to armed conflict and terrorism or extreme violence is
definitely on the rise.

In their seminal work, Escape from Violence: Conflict and the Refugee Crisis in the Developing World,
Aristide R. Zolberg, Astri Suhkri, and Sergio Aguayo, make the following observation:

It has long been recognized that migration is governed by social and economic forces that
themselves are somewhat regular and thus are amenable to theoretical analysis. By contrast,
however, refugee flows are unruly in that they result from events such as civil strife, abrupt
changes in regime, arbitrary governmental decisions, or international war, all of which are
generally considered to be singular and unpredictable occurrences (Zolberg et al. 1989).

Zolberg et al’s point here is fundamental. They argue that refugees are the consequences of violence,
whether it is extreme violence in the form of international armed conflict or war, that engages two
or more States, or as a result of a State’s arbitrary decisions imposed on its own citizens and/or
population. A brief look at the situation in the world today underscores this point. However, it also
goes beyond because the most prevalent form of extreme violence is rather non-international armed
conflict or intrastate war or civil war.

2 Itis relevant and significant to note that the number of internally displaced persons far out numbers the number of persons

who flee their countries borders to seek asylum abroad. According to the UNHCR there were 22.5 million people who were
refugees at the end of 2016, but, 40.3 million internally displaced persons. (UNHCR 2017b, p. 3).
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According to the Uppsala Conflict Data Program (UCDP), at the world-renowned University of
Uppsala’s Department of Peace and Conflict Research, the ongoing conflict data project showed that
there were 50 armed conflicts in 2015: one interstate; 29 intrastate; 20 internationalized intrastate armed
conflicts (Uppsala University, Department of Peace and Conflict Research 2015). All but one of these
50 armed conflicts were not an intrastate armed conflict. Accordingly, the overwhelming predominant
form of armed conflict in the world today is non-international armed conflict or intrastate armed
conflict that is more commonly called “civil war.” Another predominant feature of non-international
armed conflicts in the world today is that they tend to be protracted and extremely difficult to resolve
(Pfanner 2009). Indeed, more than half of all the States that are affected by ongoing armed conflicts
are also affected by protracted armed conflicts that are persisting for more than 10 years (Marc n.d.).
There are obviously multiple dimensions of conflict and violence such as land, resources and mineral
extraction, horizontal and identity inequalities, regional issues, electoral competition for central power,
violent ideology, trafficking in drugs and arms, migrating populations, and so on (Marc n.d.). To note
that protracted armed conflict keeps countries poor is to state the obvious. But, it has been estimated
that a civil war can cost a medium-sized developing country up to 30 years of GDP growth (Marc n.d.).

The fact that protracted armed conflict is the predominant driver of forced migration in the world
today is evident by the latest UNHCR statistics on the world’s forcibly displaced. By the end of 2016,
the number of the world’s forcibly displaced remained at a record high of 65.6 million people and
was 300,000 more than the previous year (UNHCR 2017a). The number of persons who were forcibly
displaced as a result of the overlapping factors of “persecution, conflict, violence and human rights
violations” (UNHCR 2017b) has been accelerating over the last decade.

What is perhaps most telling in the forced displacement statistics is that 10.3 million were newly
displaced by conflict or persecution. This included some 6.9 million people who were internally
displaced within the borders of their own countries and 3.4 million new refugees and asylum seekers
(UNHCR 2017b).

Astonishingly, more than half of the world’s refugees (55%) came from just three countries:
the Syrian Arab Republic (5.5 million); Afghanistan (2.5 million); and South Sudan (1.4 million)
(UNHCR 2017b). All of these countries have been embroiled in protracted armed conflict for years. The
Syrian Civil War has been ongoing for more than six years with no end in sight. (BBC News 2016b)
According to the BBC,

The conflict is now more than just a battle between those for or against Mr. Assad. It has
acquired sectarian overtones, pitching the country’s Sunni majority against the president’s
Shia Alawite sect, and drawn in regional and world powers. The rise of the jihadist group
Islamic State (IS) has added a further dimension (BBC News 2016b).

The hideous nature of this civil war that has seen all forms of atrocities on all sides, such as the use
of chemical weapons, barrel bombs, and the targeting of civilians makes the civil war particularly
despicable (BBC News 2016b). Likewise, the Afghanistan civil war, in its current manifestation, that
has been ongoing for the last 16 and more years, appears to defy any solutions. The reason why the
protracted armed conflict in Afghanistan appears to be unresolvable includes:

Its combination of state collapse, civil conflict, ethnic disintegration and multisided
intervention has locked it in a self-perpetuating cycle that may be simply beyond outside
resolution (Fisher and Taub 2017).

The situation in South Sudan is quite dire indeed. According to Oxfam, after three years of civil
war more than three million people have been forced from their homes and there are now 7.5 million
people who are in need of assistance in the country (Oxfam 2017). Oxfam further points out that,

South Sudan is on the brink of catastrophe. Some 100,000 are already living in famine and
nearly five million people—40% of the population—are facing extreme hunger. More than
60% of the population—7.5 million people—are in need of humanitarian aid.
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Over three million have now been forced from their homes, with 1.3 million people having
fled to neighbouring countries and approaching two million displaced within the country
(Oxfam 2017).

With ongoing ethnic violence and reports of mass atrocities and the failure to make progress on the 2015
peace agreement, the prospects of achieving a durable peace in South Sudan seems highly unlikely
(Guehenno 2017).

The situation in Syria, Afghanistan, and South Sudan does not appear to be improving and,
consequently, the number of persons fleeing these countries will continue to grow as these protracted
armed conflicts continue unabated.

UNHCR's Global Trends: Forced Displacement Report 2016 points out that 51% of the world’s refugees
are children (UNHCR 2017b). In comparison, only 31% of the world’s population are children. This
damning statistic reveals the nature and the extent of the world’s refugee crisis. A whole generation
of children has been condemned to live a deprived and impoverished existence (House of Lords,
European Union Committee 2016). It is not surprising then to find that the number of separated
children has increased dramatically in recent years (UNICEF 2017). UNICEEF has reported that there
were 300,000 separated or unaccompanied children in 2015 and 2016, a five-fold increase since 2010
(UNICEF Press Release 2017). With the number of protracted armed conflicts in the world today
and the record-breaking number of refugees and with half of these being below the age of 18, is it
any wonder that the number of unaccompanied or separated children is increasing so dramatically?
The UNHCR has reported that some 75,000 asylum applications were filed by unaccompanied or
separated children. The highest number of these, 35,900, were filed in Germany. Most of these
unaccompanied or separated children were either Afghans or Syrians (UNHCR 2017b).

It is also important to emphasize that 80% of the world’s refugees are women and children
(UNHCR 2016). Demographically, it is significant to note that more than half of the world’s refugees
are children but 80% are, in fact, women and children. Any reform to the current refugee protection
regime must take into consideration the fundamental point that more than half the world’s refugees
are children (51%) and about half were women (49%) (UNHCR 2017b).

Tom Clark has noted that, “Clearly, if refugees correlate with violent civil conflicts and with
classical forms of persecution, addressing the causes of refugees means stopping the civil conflicts and
persecution” (Clark 2008). Of course, this is an enormous undertaking to say the very least. However,
it is precisely what is required in order to address the “root causes” of refugeehood.

4. The Relevance and Salience of International Human Rights Law, International Humanitarian
Law and International Criminal Law to Reforming the International Refugee Protection Regime

If the current refugee crisis is being driven primarily by protracted armed conflict, that is, the
millions of people who are being forcibly displaced due to persistent and ongoing wars or armed
conflicts, then, the asylum seekers may have a basis for a well-founded fear of persecution if they are
being deliberately targeted, by one or the other side of those who are engaged in the conflict, due to
their race, ethnicity, religion, political opinion or membership in a particular social group. Convention
refugee status under the 1951 Convention relating to the Status of Refugees (1951 Convention) requires that
the refugee claimant to establish that they have a basis to a well-founded fear of persecution on one of
the five grounds of the 1951 Convention, as noted above. Accordingly, not everyone who flees a war
zone is necessarily a refugee under the 1951 Convention and its 1967 Protocol.

The UNHCR’s 2011 Handbook on Procedures and Criteria for Determining Refugee Status, addresses
this issue at paragraphs 164 to 166 (UNHCR 2011). It notes that those who flee international or national
armed conflicts are not normally considered refugees under the 1951 Convention and 1967 Protocol.
There are other international instruments that are intended to protect civilians who are in a war setting
such as the 1949 Geneva Conventions on the Protection of War Victims and the 1977 Protocol additional to
the 1949 Geneva Conventions related to the Victims of International Armed Conflicts.

The UNHCR further notes in paragraph 165 that,
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. refugee status will depend upon whether the applicant is able to show that he has
a “well-founded fear of being persecuted” in the occupied territory and, in addition,
upon whether or not he is able to avail himself of the protection of his government, or of a
protecting power whose duty it is to safeguard the interests of his country during the armed
conflict, and whether such protection can be considered to be effective (UNHCR 2011).

The essential point here is that anyone fleeing a war zone is not necessarily a Convention refugee
unless they can demonstrate that they have a well-founded fear of persecution on one of the five
grounds of the 1951 Convention and they cannot avail themselves of effective State protection.?

Committing crimes during times of war, like times of peace, can result in charges, arrest,
prosecution, trial, conviction, and sentencing. This can apply nationally and internationally as well
with the establishment of the International Criminal Court (ICC) with the adoption of the Rome Statute
17 July 1998 that came into force 1 July 2002, for the most serious international crimes such as genocide,
crimes against humanity, war crimes, and aggression.* The establishment of the ICC was a major
step toward better implementation of International Humanitarian Law (IHL) as well as the battle to
end impunity. (ICRC Customary IHL n.d.) However, the practical challenge of utilizing IHL for the
protection of those who find themselves in an armed conflict situation is that IHL is really post hoc in
and of itself. The breach in IHL takes place and, then, the incident has to be brought to the attention of
the authorities involved, investigations have to be undertaken, the evidence gathered must be weighed
and assessed, and a decision whether to lay charges and to pursue a prosecution must be made. The
breach in IHL may occur in the midst of an armed conflict and it could take months, if not years,
before the matter comes to light and an investigation can be undertaken. The practical utility of IHL
for civilian non-combatants is meaningless under the conditions of extreme violence. IHL may be of
assistance and relevance under conditions of belligerent occupation.’

Emanuela-Chiara Gillard has outlined the relationship between international humanitarian law
and international refugee law as follows:

Recognising that the majority of persons forced to leave their state of nationality today are
fleeing the indiscriminate effect of hostilities and the accompanying disorder, including the
destruction of homes, foodstocks and means of subsistence—all violations of international
humanitarian law—but with no specific element of persecution, subsequent regional
refugee instruments, such as the 1969 OAU Refugee Convention and the 1984 Cartagena
Declaration on Refugees have expanded their definitions to include persons fleeing armed
conflict (Gillard 2005).

(Immigration and Refugee Board of Canada 1996) The first General Proposition outlined in these Guidelines is, “There is
nothing in the definition of Convention refugee which excludes its application to claimants fearing return to situations of
civil war. Conversely, those fearing return to situations of civil war ought not to be deemed Convention refugees by that fact
alone.” Quoting the Federal Court of Appeal (FCA) judgement in Salibian v. M.E L., [1990] 3 E.C. 250 (C.A.), the Guidelines
outline the four principles outlined by the FCA, including: “a situation of civil war in a given country is not an obstacle to a
claim provided the fear felt is not that felt indiscriminately by all citizens as a consequence of the civil war, but that felt by
the applicant himself, by a group with which he is associated, or, even, by all citizens on account of a risk of persecution
based on one of the reasons stated in the definition.”

“The ICC is not intended to take over jurisdiction exercised by national courts: the ICC is intended to exercise its jurisdiction
only when the state is unwilling or genuinely unable to prosecute. States continue to have the primary duty to prosecute
suspected war criminals before their own courts.” (ICRC 1998). National courts can also exercise universal jurisdiction
to prosecute individuals for any serious crimes against international law such as war crimes, crimes against humanity,
genocide, and torture. This is based on the principle that such serious international crimes harm the international community
which individual States may act to protect. See (International Justice Resource Center n.d.; Global Policy Forum n.d.).
“The law of belligerent occupation (which from now on we will refer to simply as the law of occupation) governs the
relationship between the occupying power, on the one hand, and the wholly or partially occupied State and its inhabitants,
including refugees and stateless persons, on the other. It is applicable only in international armed conflicts.” (ICRC 2002,
P- 2). There is, of course, a deterrent effect of IHL that cannot be denied. But, as everyone knows not all crime is deterred by
criminal law. In fact, some criminal laws can have the opposite effect in promoting organized criminal activities. The classic
example is the prohibition of the sale of alcohol in the United States from 1920 to 1933 (Prohibition, United States History
1920-1933).
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Gillard, then, goes on to point out that,

Moreover, states that are not party to these regional instruments (1969 OAU Convention
and 1984 Cartagena Declaration) have developed a variety of legislative and administrative
measures, such as the notion of “temporary protection” for example, to extend protection
to persons fleeing armed conflict (Gillard 2005).

Gillard further notes that there is a second interface between international humanitarian law and
international refugee law that deals with the issues of exclusion of claimants from Convention refugee
status. “Violations of certain provisions of international humanitarian law are war crimes and their
commission may exclude a particular individual from entitlement to protection as a refugee” (Gillard 2005).

The main point here is that there is regional variation in the definition of who is a refugee that
is dependent on where a refugee seeks to make their claim for refugee protection. In Africa and in
Latin America the definition of who is a refugee encompasses those who are fleeing armed conflict
and in other regions such as Europe and in North America the definition of who is a refugee does
not encompass those who are fleeing armed conflict (Storey 2012). Temporary protection measures
are not equivalent to Convention refugee status. These regional “gaps” in refugee protection need to
be addressed.

The most progressive and advanced definition of who is a refugee is the one that is found in the
1984 Cartagena Declaration that builds on the 1969 OAU Convention of who is a refugee. Rather than the
“patch work quilt” of variations in the definition of who is a refugee, that is dependent on regional
Conventions, there should be one universal standard for who is a refugee across all regions. Given the
relationship between war, armed conflict, and forced displacement and the ever seemingly increasing
numbers of refugees in the world today, that are overwhelmingly children and women, it only stands to
reason that this would be the most sensible and most reasonable thing to do to advance the protection
of all those who are fleeing from extreme violence in the form of intrastate armed conflict, the most
virulent and atrocious form of warfare.

All States should adopt the definition of who is a refugee that is found in the 1984 Cartagena
Declaration that states, at Article III (3), as follows:

TO REITERATE that, in view of the experience gained from the massive flows of refugees
in the Central American area, it is necessary to consider enlarging the concept of a refugee,
bearing in mind, as far as appropriate and in the light of the situation prevailing in the
region, the precedent of the OAU Convention (article 1, para. 2) and the doctrine employed
in the reports of the Inter-American Commission on Human Rights. Hence the definition
or concept of a refugee to be recommended for use in the region is one which, in addition
to containing the elements of the 1951 Convention and the 1967 Protocol, includes among
refugee persons who have fled their country because their lives, safety or freedom have
been threatened by generalized violence, foreign aggression, internal conflicts, massive
violation of human rights or other circumstances which have seriously disturbed public
order (UNHCR 1984, Emphasis added).

It is also important and relevant to note that the ‘Cartagena Declaration process” has continued
over the years and that on December 2014 at a Ministerial Meeting in Brazilia, the UNHCR and the
representatives of 28 States and three territories in Latin America and the Caribbean adopted the
Brazil Declaration and Plan of Action, that came at the end of the 30th anniversary commemorative
process known as Cartagena + 30. (UNHCR 2014) The UNHCR has described the process in the
following terms:

Participants adopted by acclamation the Brazil Declaration and Plan of Action, agreeing
to work together to uphold the highest international and regional protection standards,
implement innovative solutions for refugees and other displaced people and end the plight
of stateless persons throughout the region within a decade.
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The Brazil Declaration builds upon previous regional frameworks, including the 1994
San José Declaration on Refugees and Displaced Persons, which focused on internal
displacement, and the 2004 Mexico Declaration and Plan of Action to Strengthen the
International Protection of Refugees in Latin America (UNHCR 2014).

What is interesting and unique about the Brazil Declaration is that it is so thorough and comprehensive
and it includes a detailed Plan of Action. It certainly marks the high point in not only building on an
international instrument but also developing a program for achieving its progressive realization. In
this regard, it stands as a model that all other regions ought to be emulating. It sets specific goals and
targets and provides a road map for how States can achieve these within a reasonable period of time.

The critical point here is that the broadest definition of who is a refugee is found in the Cartagena
Declaration, with its comprehensive and detailed Plan of Action that sets out a strategy for how to
advance the protection of not only refugees but internally displaced persons as well as stateless persons.
Furthermore, each decade it has undertaken a commemorative consultation process that has led to
broadening the number of vulnerable persons of concern that it has sought to protect as well as
incorporated a specific Plan of Action for how the States in the region could achieve these goals and
targets. Moreover, and most importantly, it encompasses all those who have been displaced by armed
conflict which is currently, the world’s principal cause of refugees.

It should not only be emulated by all of the other regional refugee systems, but, internationally
as well. The UNHCR should be using the Latin American and Caribbean regional model for refugee
protection and other persons of concern for achieving key goals over the course of a decade. But, critical
to this is a workable guide or road map for how States can achieve these goals through a comprehensive
“Plan of Action.” At present, there are no such arrangements that are led by the UNHCR. There are the
annual Executive Committee meetings, with the Note on International Protection (UNHCR 2017a),
and the consultations with NGOs and the annual protection reports to the United Nations General
Assembly (United Nations 2016; UNHCR, Conferences and Meetings n.d.). But, what is required is
a clear Plan of Action, like the Cartagena Declaration decennial process with its comprehensive and
detailed Plan of Action.

The UNHCR’s Agenda for Protection, Convention Plus, and the High Commissioners Forum
Meetings were somewhat similar to the Cartagena Declaration’s decennial consultation process and
Plans of Action. (Clark and Simeon 2014) Past assessments of the UNHCR'’s Agenda for Protection
(UNHCR 2003) have been positive in helping to shape the refugee protection agenda for States and
the international community (Clark and Simeon 2014). However, this is not the same as the Cartagena
Declaration decennial consultation process and Plans of Action. In addition, this is precisely what
the UNHCR and the international community ought to be considering in reforming the international
refugee protection regime (Chimni 2001, p. 151).% It should be a process of gradual evolution and
development through sustained ongoing consultations and general agreement on the goals, to be
set over a fixed period, with a workable and specific Plan of Action to realize these goals. Through
such a process, along with an implementation plan, the international refugee protection regime can
be progressively reformed with the support of State Parties to the principal international refugee
rights instruments to meet the growing protection needs of refugees and other persons of concern to
the UNHCR.

Broadening the definition of “who is a refugee” to include all those whose “lives, safety or freedom
have been threatened by generalized violence, foreign aggression, internal conflicts, massive violation of human
rights or other circumstances which have seriously disturbed public order,” (UNHCR 1984), to the most
progressive definition of who is a refugee, may not be as challenging as it might seem. It is vitally

6 This global consultation process leading to a specific plan of action is somewhat similar to the spirit of B. S. Chimni’s

well-known article “Reforming the International Refugee Regime: A Dialogic Model” (Chimni 2001). For instance, it should
be premised on the principles of “deliberative democracy which allow good arguments to prevail.”
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important to note that the Cartagena Declaration is a non-binding regional instrument that allows
States within the region to adopt its provisions into national law. Using this as a model, the United
Nations General Assembly, with the support of the Latin American States that have acceded to the
Cartagena Declaration, could adopt a similar non-binding declaration that States could then adopt into
national law on a voluntary basis. Hopefully, overtime and with the encouragement of the UN and its
agencies, States would be encouraged to incorporate this boarder definition in their national laws.

Implementation of the Cartagena Declaration decennial consultation process and Plan of Action
at the international level would require the leadership of the UNHCR, the UN, and Latin American
States that are already engaged in this process, would encourage the international community to adopt
this decennial consultation process that would produce a comprehensive Plan of Action for all UN
Member States. This would require the UNHCR’s Executive Committee’s approval, and that of the UN
General Assembly, along with the support of the Latin American States that are already implementing
this process at the regional level. The non-binding nature of such an exercise would allow for the
broad-based support for such an initiative and would likely be welcomed by most States as setting
clear expectations and a “road map” for how to meet the challenges in providing refugee protection
over the course of a decade.

5. Addressing the “Root Causes” of Refugees by Concentrating on Ending Wars and Protracted
Armed Conflicts

It is patently evident that in order to stop the ever-growing numbers of refugees, the international
community will need more seriously to address how to end wars and protracted armed conflicts, which
are the principal cause of refugees in the world today. Ending wars and armed conflicts are highly
sensitive and complex political and diplomatic undertakings and clearly are very far from simple and
straightforward exercises (Woolf 2016). The United Nations is, of course, the international organization
that has been tasked, collectively by its member States, with the responsibility of preventing and
resolving wars and armed conflicts. It has had mixed results, at best, in doing so (United Nations
Peacekeeping n.d.; Spencer 2015). However, the United Nations is not alone in working toward
the peaceful settlement of disputes within and among States. Regional organizations such as the
European Union, African Union, and Organization of American States have a duty to maintain the
peace within and among their member States. Other regional partners in maintaining international
peace and security include the Association of South East Asian Nations (ASEAN), the Collective
Security Organization (CSTO), the Arab League or League of Arab States (LAS), the North Atlantic
Treaty Organization (NATO), and the Organization for Security and Cooperation in Europe (OSCE)
(United Nations 2015). And, States, individually, have a responsibility to maintain the peace within
their borders and with other States.

Peacekeeping is one of the most important operational duties of the United Nations.” It is
important to keep in mind the extent and the nature of UN’s Peacekeeping operations. Globally, there
are 15 Peacekeeping operations, tasked with a variety of duties that involve about 122,000 troops,
police and civilian personnel from 124 countries, with a budget of 8.27 billion US dollars (United
Nations Peacekeeping n.d.), It is noteworthy that the United Nations does not have Peacekeeping
Missions in two of the three highest refugee producing countries: Syria, Afghanistan, and South Sudan

“UN Peacekeeping is guided by three basic principles:

¢ Consent of the parties;
¢ Impartiality;
* Non-use of force except in self-defence and defence of the mandate.

Peacekeeping is flexible and over the past two decades has been deployed in many configurations. There are currently
15 UN peacekeeping operations deployed on four continents.” United Nations Peacekeeping, “What is peacekeeping?”
http:/ /www.un.org/en/peacekeeping/operations/peacekeeping.shtml (accessed on 29 September 2017).
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and, as previously noted, account for 55% of the world’s refugees (UNHCR 2017b). Its Peacekeeping
Mission in South Sudan, United Nations Mission in South Sudan (UNMISS), consists of the following;:
11,782 troops; 1105 police, 1973 civilians that are intended to protect civilians and to monitor human
rights.® Although the UN does not have a Peacekeeping Mission in Afghanistan, it does have a United
Nations Assistance Mission in Afghanistan (UNAMA) (UNAMA n.d.). UNAMA was established
by UN Security Council Resolution 1401 in March 2002 at the request of the Islamic Republic of
Afghanistan and it is reviewed annually (United Nations, Department of Political Affaris, UNAMA,
Mandate n.d.). According to the UNAMA website, its mandate is as follows:

UNAMA is a political mission that provides political good offices in Afghanistan; works
with and supports the government; supports the process of peace and reconciliation;
monitors and promotes human rights and the protection of civilians in armed conflict;
promotes good governance; and encourages regional cooperation (United Nations,
Department of Political Affaris, UNAMA, Mandate n.d.).

In fact, UNAMA has field offices across Afghanistan and employs more than 1500 staff that consists of
1150 Afghan nationals, 350 international staff and 75 UN volunteers (United Nations, Department of
Political Affaris, UNAMA, Mandate n.d.).

What is surprising is that the United Nations has not recently undertaken any Peacekeeping
Missions for Afghanistan or Syria.” Given the intensity of the armed conflicts continuing in both
States, this may preclude the possibility of such missions. The three basic principles of United Nations
Peacekeeping, as noted, are: consent of the parties; impartiality; and, the non-use of force except in
self-defense and defense of the mandate (United Nations, Department of Peacekeeping Operations,
Department of Field Support 2008). The first principle in UN Peacekeeping is likely not to be met in
Syria. Nonetheless, the absence of full UN Peacekeeping Mission in Syria and Afghanistan, in the
world’s two highest refugee producing countries, is highly noticeable. However, this does not mean
that the UN is not active in trying to further peace negotiations in Syria or Afghanistan. The UN has a
Special Envoy for Syria, Mr. Steffan de Mistura, who is working to broker a peace agreement amongst
all the parties (UN News Centre 2017; Hilal 2015). Tadamichi Yamamoto is the Special Representative
and the head of the United Nations Assistance Mission in Afghanistan (UNAMA) and he has called for
all parties to enter the peace process and to reject “endless war.” (UN News Centre 2016a) A two-day
meeting was held in Brussels, Belgium, on 4-5 October 2016, hosted by the European Union and
the Government of Afghanistan that included 70 countries and 20 international organizations “to
provide an opportunity to signal sustained political and financial support to Afghanistan’s peace,
state-building, and development” (UN News Centre 2016b). The efforts to build a durable and lasting
peace in Afghanistan are certainly underway. Nonetheless, the situation in Afghanistan still remains
volatile (Boot 2017).

What this suggests, however, is that irrespective of United Nations’ current preventative
diplomacy and mediation efforts through its Department of Political Affairs, that in certain specific
circumstances, the United Nations needs to continue to establish and to develop its capacity to work
within an armed conflict situation to help to build the peace, even in the midst of an armed conflict.!

“The 2013 crisis reprioritized UNMISS’s mandate towards the protection of civilians, human rights monitoring, support for
the delivery of humanitarian assistance and support to the IGAD [Intergovernmental Authority on Development is a regional
development organization in East Africa] peace process.” United Nations, Peacekeeping brochure, un.org/peacekeeping,
http:/ /www.un.org/en/peacekeeping /documents/UN_peacekeeping_brochure.pdf (accessed on 29 September 2017).

®  There was a Peacekeeping Mission in Afghanistan and Pakistan from May 1988 to March 1990, the United Nations Good
Offices Mission in Afghanistan and Pakistan (UNGOMAP). See United Nations Peacekeeping, Past Peacekeeping Operations,
http:/ /www.un.org/en/peacekeeping/operations/past.shtml (accessed on 1 October 2017). There was also a brief United
Nations Supervision Mission in Syria (UNSMIS) that operated from 12 April 2012 to 19 August 2012, to monitor the cessation
of armed violence. See UNSMIS, United Nations Supervision Mission in Syria, http:/ /www.un.org/en/peacekeeping/
missions/past/unsmis/ (accessed on 1 October 2017).

It is relevant to point out that the United Nations Department of Political Affairs (DPA) is tasked with the responsibility
for preventing and resolving “deadly conflict around the world.” (See United Nations, Department of Political Affairs,

10


http://www.un.org/en/peacekeeping/documents/UN_peacekeeping_brochure.pdf
http://www.un.org/en/peacekeeping/operations/past.shtml
http://www.un.org/en/peacekeeping/missions/past/unsmis/
http://www.un.org/en/peacekeeping/missions/past/unsmis/

Laws 2017, 6, 30 13 of 24

(Crocker 2017) This would appear to be beyond the current Peacekeeping Operations of the UN or
the appointment of Special Representatives or Envoys as in the situation of UNAMA in Afghanistan.
What appears to be required is an operation that, not unlike the International Committee of the Red
Cross (ICRC), would be working behind the scenes to broker a cessation of hostilities and, then, a
peace agreement while, at the same time, advancing the protection of civilians in order to limit the
perilous dynamics of mass forced displacement.

It has been argued that mass forced displacement is a deliberate war strategy on the part of
opposing combatants to advance their tactical and strategic position in an effort to achieve victory.

With the steady rise in the average number of internally displaced persons (IDPs) per
conflict in recent years, the data suggests that forced displacement has become a deliberate
and widespread tactic (Von Einsiedel et al. 2017).

Adam Lichtenheld has noted that, “Population displacement has long been employed as a tool of
statecraft and a weapon of war” (Lichtenheld 2014). He goes on to point out that,

Relocating communities enables authorities to assert control over contested areas, monitor
restive populations, drain rebel-held territories of recruits and resources, and limit
collateral damage. While those responsible commonly justify these strategies under the
auspices of protecting civilians, they rarely provide the resources needed to address the
humanitarian consequences (Lichtenheld 2014).

Lichtenheld concludes by asserting that, “If there are any types of forced migrations that we should
be able to deter or prevent, it is those that are deliberately planned and executed by states and other
armed actors” (Lichtenheld 2014). However, this is far easier said than done as starkly evident from
the use of this tactic in the present Syrian civil war.

After five years of conflict, many observers believe the Syrian regime has finally begun
to reap the benefits of its siege of cities and neighborhoods outside of its control. It has
rid them of opposition, changed their sectarian makeup, and brought in other groups that
conform with the regime’s policies and desires. This happened recently in Darayya and is
currently occurring in Muadamiyat al-Sham, outside of Damascus, and the neighborhood
of al-Waer in the city of Homs. Many fear that Assad’s strategy of forced displacement
and demographic change will also be directed towards the city of Aleppo in northern
Syria—home to nearly two million people before the war began. Now, less than 300,000
people remain in the besieged city, where they suffer from starvation and daily bombings
(Al-Jablawi 2016).

Indeed, forced displacement has even been described as a “weapon of mass migration” (Greenhill 2010b).
Kelly Greenhill, for instance, has defined “coercion engineered migrations (or coercion-driven
migrations)” in the following terms: “those cross-border population movements that are deliberately
created or manipulated in order to induce political, military and/or economic concessions from a target
state or states” (Greenhill 2010a). As Federico Andreu-Guzman has argued, in the context of Colombia,

The crime of forced internal displacement is not a new phenomenon in Colombia. It has
been a widespread practice in the country’s internal armed conflict for several decades.

http:/ /www.un.org/undpa/en/overview (accessed on 22 November 2017)). Its website notes that, “DPA acts as a center
for expertise on preventive diplomacy, mediation and peacemaking, whose services are available to UN and non-UN
envoys alike.” In this regard, it has a Meditation Support Unit (MSU) that was established in 2006 that works closely with
DPA’s regional divisions to plan and support mediation efforts in the field. See (United Nations Department of Political
Affairs n.d.). In this regard, DPA has an online mediation support tool, UN Peacemaker, which is intended for peacemaking
professional that includes “an extensive database of peace agreements, guidance material and information on the UN’s
mediation support services.” See (United Nations Peacemaker n.d.).
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However, forced internal displacement cannot be reduced to an inherent or unintended
effect of the conflict. The armed actors in the Colombian armed conflict—the army and its
paramilitary groups, on one hand, and the guerrilla groups, on the other—have used the
practice of forced displacement of civilian populations as part of their military strategies to
take control of or maintain a presence in certain territories. The practice involves expelling
people considered to be an actual or potential part of the social base of the enemy, in order
to ensure control of territories and populations. Several of the Colombian army’s manuals
on counterinsurgency operations classify the “internal enemy” or “subversive forces” as
“armed groups” and “insurgent civilian populations” (Andreu-Guzman 2012).

All of this underscores the necessity of the United Nations to play a much more profound role to ensure
that mass forced displacement is not being used as a tactic of warfare. The mass influx of refugees
into neighbouring countries and countries further abroad creates internal as well as external political
pressures on host States and their societies. This further demonstrates the old adage that wars affect
everyone and not just the direct combatants. It also highlights Secretary-General Guterres” statement
to the UN Security Council on the protection of civilians in armed conflict,

No one is winning today’s wars; everybody is losing. I appeal to all leaders, parties to
conflict and those with influence to bring these raging conflicts to an end, and to do all in
their power to prevent new ones from erupting (United Nations 2017b).

There is a Responsibility to Protect (R2P) civilians during these types of special situations. It goes
without saying, of course, that States have a responsibility to protect their populations from genocide,
war crimes, ethnic cleansing, and crimes against humanity (United Nations 2009). If any State fails
to protect its citizens from these gross international crimes, then, with the authorization of the UN
Security Council for intervening in a State to protect its population would be fully warranted. Although
aggression is not included in this list of serious international crimes that are covered by the Rome
Statute, aggression now falls within the prosecutorial responsibility of the International Criminal Court.
It is evident that all of these serious international crimes occur, generally, within the circumstances or
situation of war or an armed conflict. These are also, obviously, and generally, the triggers for forced
displacement, whether coercively engineered or spontaneous.

It is important to underscore that the 1949 Fourth Geneva Convention relative to the Protection of
Civilian Persons in Time of War, Article 49, states,

Individual or mass forcible transfers, as well as deportations of protected persons from
occupied territory to the territory of the Occupying Power or to that of any other country,
occupied or not, are prohibited, regardless of their motive.

It goes on to state,

The Occupying Power shall not detain protected persons in an area particularly exposed
to the dangers of war unless the security of the population or imperative military reasons
so demand.

The Occupying Power shall not deport or transfer parts of its own civilian population into
the territory it occupies.

Customary International Humanitarian Law, according to the International Committee of the Red
Cross (ICRC), notes under Chapter 38, Displacement and Displaced Persons, Rules 129 to 133, and
states at Rule 129, The Act of Displacement, that,
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A.  Parties to an international armed conflict may not deport or forcibly transfer the
civilian population of an occupied territory, in whole or in part, unless the security
of the civilians involved or imperative military reasons so demand.

B.  Parties to a non-international armed conflict may not order the displacement of the
civilian population, in whole or in part, for reasons related to the conflict, unless
the security of the civilians involved or imperative military reasons so demand
(ICRC Customary IHL n.d.).

It is important to note that the displacement of people, in the form of deportation, transfers or
expulsions by military forces, can be a crime under international humanitarian law as well as
international criminal law (ICRC Customary IHL n.d.). This is a well-established principle under
both of these branches of international law. Consequently, there is already a prohibition on forced
displacement by opposing military forces in either an international or non-international armed conflict.
It has been argued that,

Acts of forced displacement, whether in international armed conflict, in civil wars, or even
in peace time (if the other requirements for crimes against humanity are met) amount to
international crimes. Even the difference established by the ICTY between deportation and
forcible transfer—should it be accepted by other tribunals in the future—does not change
the basic point that all of these acts are criminal, and that forcibly transferring people within
a country is as serious as deporting them across a State border (Acquaviva 2011).

Hence, there is a “crime of forced displacement” in international law, but, for it to be “a crime at all
it has to be ‘arbitrary displacement’ that has been ordered or committed without any grounds on
international law” (Andreu-Guzman 2013). However, people flee war zones to avoid the obvious
threats of life and limb due to aerial bombardment, cross-fire, collateral damage, spread of disease,
lack of water, food and medical supplies, and so on, despite the general principles and the provisions
of international humanitarian law and international criminal law that at least in theory, but, clearly
not always in practice, that are intended to protect them from these types of harm (Joseph 2017). This
is where there is a further role for the United Nations: to address the needs of those who must flee a
war zone because the conditions there are simply unbearable in spite of the assumed protection of
international law.

The R2P doctrine needs to be applied in those situations where there is mass forced displacement
and whether or not it is taking place in armed conflict situations and circumstances (Bellamy 2016).
A further principle needs to be developed, adopted, and applied whenever there is mass forced
displacement. There is an obligation on the part of the UN and, more specifically, its Security Council,
despite the veto powers of its five permanent members, to intervene to broker a cease fire and to end
the armed conflict, as quickly as possible, in order to protect the State’s population. This could be
facilitated by an expansion of the R2P doctrine to include mass forced displacement that is seemingly
now recognized as a tactic of armed conflict. In essence, then, the use of mass forced displacement as
an instrument of war, irrespective of whether it is arbitrary or non-arbitrary or coercively engineered
or spontaneous, should be recognized as a serious international crime.

In this regard, it should be noted that “ethnic cleansing” has been described by the International
Committee for the Red Cross (ICRC) in the following way,

“Ethnic cleansing” aims to change the demographic composition of a territory. In addition
to displacement of the civilian population of a territory, this can be achieved through other
acts which are prohibited in and of themselves such as attacks against civilians (see Rule 1),
murder (see Rule 89) and rape and other forms of sexual violence (see Rule 93). These acts
are prohibited regardless of the nature of the conflict and have been widely condemned
(ICRC Customary IHL n.d.).
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All of this is to say that by strengthening the R2P doctrine not only to include the notion of “ethnic
cleansing,”!! but to include non-arbitrary or spontaneous forced displacement, in its broadest sense,
and not simply in terms of either international humanitarian law and/or international criminal law,
would help to address the perilous situation of those who have to flee a war zone in order to protect
their life and limb by virtue of the situation and circumstances of continuous armed combat.

Criminalizing mass forced displacement within the context of armed conflict, beyond what is
already recognized currently as a ‘crime of forced displacement’ in International Humanitarian Law
and International Criminal Law, as outlined above, should begin with the expansion of R2P to include
mass forced displacement for what it is, an atrocity crime, along with “ethnic cleansing.” This can be
done in a similar manner to that of the R2P doctrine when it was first adopted by UN Member States at
the 2005 UN World Summit and, subsequently, by UN General Assembly resolutions (United Nations
Oftfice of Genocide Prevention and Responsibility to Protect n.d.).

The Rome Statute of the International Criminal Court can then be amended, accordingly, under
Article 121 and 122 of the Statute. (Rome Statute of the International Criminal Court 1998) Presumably, the
incorporation of ‘mass forced displacement,” outside of the already criminalized deportation, forcible
transfers, and expulsion, as an amendment to the Rome Statute would follow the same procedures
as the amendment that led to the incorporation the crime of aggression within the mandate of the
International Criminal Court (International Criminal Court n.d.b). These processes, obviously, take a
great deal of effort and time to realize. However, the positive examples of the adoption of R2P doctrine
by the United Nations and the establishment of the International Criminal Court, and the subsequent
amendment of the 1998 Rome Statute to include the crime of aggression, demonstrates the feasibility,
practicality and necessity of such reforms (Islam 2016).

The UN Secretary-General’s Report on “United Nations Activities in Support of Mediation,”
describes the extent of the challenge that it faces in the following terms:

The number of major civil wars almost tripled in the decade to 2015. Between 2011 and
2015, there was a six-fold increase in the number of fatalities in conflict, with 2014 being
second only to 1994, the year of the Rwandan genocide, as the deadliest year since the
cold war. The total number of casualties remains historically high, although 2016 did see
declines in the numbers of both armed conflicts and fatalities. Displacement attributable
to armed conflict is at the highest level on record, involving more than 65 million people.
Moreover, at least 20 million people are facing famine in (northern) Nigeria, Somalia, South
Sudan, and Yemen, all countries with protracted armed conflicts and access constraints
(United Nations 2017a).

The role of mediation at the United Nations is a major one that is intended to assist in the Herculean
task of “enabling more effective conflict prevention and peacemaking” (United Nations 2017a). The
United Nations is placing a greater priority and is investing more resources in an effort to increase its
capability to mediate conflict situations and to carry out peacemaking.

The fact that Antonio Guterres is the Secretary-General of the United Nations augurs well with
respect to addressing the “root causes” of refugees through mediation and an increased emphasis and
focus on peacemaking at the United Nations (UN News Centre 2016b). Guterres served as the UN
High Commissioner for Refugees from June 2005 to December 2015, more than a decade, and he is

11 #Ag ethnic cleansing has not been recognized as an independent crime under international law, there is no precise definition

of this concept or the exact acts to be qualified as ethnic cleansing. A United Nations Commission of Experts mandated
to look into violations of international humanitarian law committed in the territory of the former Yugoslavia defined
ethnic cleansing in its interim report S/25274 as ’ . .. rendering an area ethnically homogeneous by using force or intimidation to
remove persons of given groups from the area.” In its final report S/1994 /674, the same Commission described ethnic cleansing
as “ ... a purposeful policy designed by one ethnic or religious group to remove by violent and terror-inspiring means the civilian
population of another ethnic or religious group from certain geographic areas.”” (United Nations Office of Genocide Prevention and
Responsibility to Protect n.d.).
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all too familiar with the plight of refugees and other persons of concern. His ten years’ experience
working on the frontline of the perils of refugeehood and trying to address the needs of refugees
provides him with the necessary understanding and insight to be able to connect the suffering of
refugees to protracted armed conflict and warfare. Indeed, this may be why Guterres was unanimously
selected as the UN Secretary-General among a number of highly qualified candidates (Chrisafis and
Borger 2017; BBC News 2016a).

However, what the United Nations should be doing is playing more of a role in those nations that
are embroiled in armed conflict to end the fighting and initiate peace agreements and this should be the
prime focus of the UN to address those States that have been embroiled in armed conflict the longest,
in an effort to end the fighting and to win the peace. This would do more to end forced displacement
than anything else.

In this regard, UN Secretary-General, in a recent interview, stated that,

The UN must, first of all, be an instrument for a surge in diplomacy for peace and we are
doing everything we can, facing all the crises that we have—f{rom Mali to South Sudan to
Libya to Central African Republic to Syria to Afghanistan to Somalia—to do everything we
can to convince the parties to those conflicts and those that have leverage, that support the
parties to the conflict, we are doing everything we can to convince them that these are wars
that nobody is winning; everybody’s losing (UN News Centre 2017).

Certainly, “a surge in diplomacy for peace” is what is necessary to end the seemingly endless armed
conflicts that are besieging the world today and also to end the wars in the three largest refugee
producing countries in the world today.

6. Conclusions

There is no question that a new protection orientation and framework is required to try and to
deal with the seemingly growing and never ending “refugee crises” in the world today. Mass forced
displacement is directly and intimately linked to the intrastate protracted armed conflicts or civil
wars that are raging in Africa, the Middle East, and Latin America as well as other parts of the world.
It is imperative, therefore, to address the “root causes” of forced displacement and not merely its
symptoms. Although, obviously, it is crucial that we also tend to the welfare of those who are seeking
refuge from the scourge of seemingly endless armed conflicts. However, without addressing seriously
the “root causes” of refugeehood, the attendant political, social, and economic impact of sustained
mass forced displacement, for both those seeking refuge and those providing asylum will escalate.

While pessimists are resigned to the view that wars and armed conflict are inevitable and,
consequently, so are refugees and other forced migrants, optimists are more inclined to accept that
wars and armed conflict can be contained and limited, if not entirely eliminated. Clearly, optimists
are prepared to try to address the “root causes” of refugees, while pessimists are not. Fortunately, the
United Nations is premised on the notion that armed conflict, war and other forms of extreme violence
can be contained, reduced and, ultimately, eradicated.!?

12 The Preamble of the United Nations Charter states the following objectives:

* to save succeeding generations from the scourge of war, which twice in our lifetime has brought untold sorrow to
mankind, and

* to reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in the equal rights of
men and women and of nations large and small, and

* to establish conditions under which justice and respect for the obligations arising from treaties and other sources of
international law can be maintained, and

* to promote social progress and better standards of life in larger freedom,

See (United Nations n.d.).
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It is evident from what is noted above that there has to be a greater effort on the part of the
United Nations and its member States to make the linkage between protracted armed conflict and
forced displacement and the mass production of refugees. In this regard, the definition of who is a
refugee should include, as it already does in Africa and many countries in Latin America, the broader
definition of refugee that includes those who flee war or armed conflict. Indeed, the 1984 Cartagena
Declaration decennial consultation process that has resulted in a broadening of those it is providing
protection, in addition to refugees, within its region, includes a comprehensive Plan of Action, that
ought to be emulated by all regions and also adopted by the UNHCR, both in terms of its scope but its
comprehensiveness that includes a detailed road map of how to implement its Plan of Action on a
global basis.

Addressing the “root causes” of refugees, of course, means that you must end persecution, wars
and protracted armed conflicts. The UN needs to develop a greater capacity to operate within the
midst of non-international armed conflicts in order to broker a cease fire and to try to negotiate peace
agreements and settlements. This is not only consistent with the UN’s R2P doctrine but it points to the
necessity of developing, adopting, and implementing a new principle for the UN’s intervention in
any armed conflict or non-armed conflict situations that have resulted in or potentially could result in
mass forced displacement. This should be applied immediately in the three largest refugee producing
countries in the world today that account for a shocking 55% of the world’s refugees.

With Anténio Guterres now as the new UN Secretary-General, calling for a “surge in diplomacy
for peace,” strengthening the UN’s professional mediation capacity, and calling on States to undertake
progressive measures to deal with political, social, and economic inequalities, all augurs well for the
UN and its agencies’ efforts in trying to address the “root causes” of refugees.

The reforms presented here are far from radical and at least for the first two, an expansion of
the international definition of refugee to include “war refugees” and the adoption of the Cartagena
Declaration decennial consultation process leading to a comprehensive Plan of Action, are both tried
and true measures that are already applied in Latin America and to a great extent, at least for the
more expansive definition of refugee, in Africa. The last two reforms, that involve developing the
UN’s capacity to insert itself in the midst of war or armed conflict situations to try to negotiate a
ceasefire and eventually help to negotiate a peace agreement along with the criminalizing of mass
forced displacement in a protracted armed conflict situation as a serious international crime, and
incorporating it with R2P doctrine, is perhaps far more controversial and challenging. Nevertheless,
these complementary reforms could do much to help to reach peace agreements and, at the same time,
seek to eliminate the deliberate use of mass forced displacement as a weapon of war. Together these
four measures would do more to move the world toward an international refugee protection regime
that is more aligned to the “root causes” of contemporary mass refugee flows and seeking to end
non-international protracted armed conflicts. The means outlined above to implement these reforms
will require concerted effort and time to realize but they are neither impractical nor unfeasible. The
universalization of the definition of who is a refugee on the basis of the 1984 Cartegana Declaration
would entail an UN General Assembly Resolution that would adopt a non-binding declaration
that states would be free to adopt over time. The adoption of the Cartegana Declaration decennial
consultative process for setting out key objectives and a comprehensive Plan of Action could be led
by the UNHCR, again, with the full support of the UN General Assembly. The incorporation of mass
forced displacement as an atrocity crime within the R2P doctrine would require a similar process to
that which led to the adoption of the R2P doctrine itself, with all Members States coming together to
ratify and to endorse the new doctrine. However, since it would be building on the pre-existing notion
of “ethnic cleansing”, it would be reasonable to expect that it would not be too much a “leap to make”
in adding “mass forced displacement,” given its proclivity in modern warfare, as an “atrocity crime,” in
its own right as well. The criminalization of “mass forced displacement” as a crime under International
Criminal Law (ICL) would require an amendment of the 1998 Rome Statute. This presumably would
also be well within the realm of possibility, given the experience of the criminalization of aggression.



Laws 2017, 6, 30 19 of 24

The crime of aggression, inevitably, results in mass forced displacement. The two are inherently
interconnected as history has amply demonstrated, and the two should be treated the same, as very
serious international crimes.

If we intend to seriously address the current “refugee crisis”, then we must tackle directly war
and armed conflict that is the breeding ground for the most serious international crimes such as
genocide, crimes against humanity, and war crimes, “ethnic cleansing” and, as argued here, mass
forced displacement.!3 Tt must be accepted that mass forced displacement is also a direct consequence
of wars and armed conflicts and that it has a direct impact on other States not only within the region
where the extreme violence takes place but in all other parts of the world. It has a direct bearing on
international peace and security and it has political, social, and economic implications for all host
States. The use of legal and policy planning tools to reform the international refugee protection system
so that it can directly respond to this reality is a necessary, but, albeit a small step, to addressing the
“root causes” that produce that vast majority of the world’s refugees.
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