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Abstract:

 The Nagoya Protocol on Access and Benefit-sharing is the latest protocol to the Convention on Biological Diversity (CBD). Its implementation can lead to two fundamentally different processes: a market-oriented self-regulatory approach, which emphasizes the self-regulating capacity of the economic actors involved, or a normative institutionalist approach, which focuses on the norms and formal rules of institutions that not only support and frame, but also shape and constrain the actions of the players acting within them. This paper analyzes the challenges related to the implementation of the Nagoya Protocol in the specific case of Belgium, and evaluates the possibility of moving from a self-regulatory to an institutional approach of implementation, which we argue is necessary to achieve the objectives of the Protocol. This move is analyzed in the specific multi-level governance context characterizing the Nagoya Protocol, which has a natural tendency towards a market-oriented self-regulatory approach.
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1. Introduction

The Nagoya Protocol on Access and Benefit-sharing, or ABS, is the latest protocol to the Convention on Biological Diversity (CBD). Its origin goes back to the early days of the Convention as its core objective is to further the implementation of the third objective of the CBD, namely the fair and equitable sharing of benefits arising from the utilization of genetic resources. The Nagoya Protocol (hereafter “the Protocol”) provides an agreement on a series of more detailed procedures and clarifies the rights and duties of the Parties, with the view of implementing the obligations embedded in Articles 15 and 8(j) [1] of the Convention, and its three core objectives pertaining to conservation, sustainable use, and benefit-sharing. These obligations include the respect by users of genetic resources and associated traditional knowledge of the domestic access and benefit-sharing (ABS) legislation of countries providing such resources, requesting formal prior informed consent from these countries upon access unless otherwise specified, and the sharing of benefits generated by the utilization of these resources. In return, provider countries agree to facilitate access to their genetic resources by offering legal certainty and clear and transparent procedures to request access.

Since the adoption of the CBD at the 1992 Earth Summit in Rio, ABS has become a major issue in international relations, as it has been seen by some as a way to redress the longstanding imbalances of the terms of North-South trade [2,3]. The inclusion of the concept of “fair and equitable benefit-sharing” as the third objective of the CBD can be seen as the developing countries’ responses to increasing trends of privatization of benefits, arising from genetic resources and the socialization of the costs related to their conservation and protection [4]. Moreover, the concurrent negotiations of the General Agreement on Tariffs and Trade (GATT) Uruguay Round, which pushed for the strengthening of intellectual property rights, led developing countries to replace their common-heritage strategy by (re)claiming sovereign rights over their genetic resources [5]. While dealt with under the auspices of an environmental treaty, the adoption of the Protocol is thus not just about the environment but also about international equity as a crucial component of any environmental regime, as explicitly recognized since the Stockholm declaration of 1972 [6,7]. Never, since the negotiations of the Kyoto Protocol, has the subject of equity figured so prominently on the agenda of the international politics of the environment as during the tenth Conference of the Parties to the CBD, which led to the agreement of the Nagoya Protocol [8].

The importance of the issue is also reflected by the political priority given to the entry into force of the Nagoya Protocol. At the time of writing, provider countries are increasingly ratifying (or acceding to) the Protocol, while user countries, in particular the European Union and its Member States, have started preparations for timely ratification. However, the implementation of the Nagoya Protocol, as a typical “multi-level governance” case, is easier said than done. The very wide scope of subjects it addresses, and the multiplication of competent authorities and stakeholders handling these subjects at regional, national, and supranational level make the implementation, and the achievement, of the underlying objectives of the CBD through it, especially challenging. As such, for an efficient governance system to be developed, a continuous interaction between different policy levels, different departments within these levels, and different governmental and non-governmental actors will be necessary.

The implementation of the Protocol in a multi-level framework can however lead to two fundamentally different governance processes. The first is based on a market-oriented self-regulatory approach to the implementation of access and benefit-sharing [9,10]. Building on the seminal work of Ronald Coase, the self-regulatory approach to ABS assumes that emphasizing the self-regulating capacity of the concerned economic—private or public—actors (both for profit and not for profit) is the most effective and efficient mechanism to organize access to genetic resources and the fair and equitable sharing of benefits. The option in favor of market-oriented self-regulation does not mean that this mechanism cannot be subject to institutionalization and/or state support, but these means of support do not go beyond leveling the playing field between the actors involved in the bilateral player-to-player contracting. Therefore it is assumed here—in the line with approaches of bilateral contracting in rational choice institutionalism (for a global insight see [11,12]) or neo-classical economics—that the actors have fixed preferences and behave according to their expectations of how other actors will act.

The second type of implementation process is based on a normative institutionalist approach of public action, which focuses on the norms and formal rules of institutions that not only support and frame the spontaneous interaction between agents with fixed preferences, but also shape and constrain the actions of the players and their preferences [13]. This approach is not only normative because these formal or informal systems of rules propose a description of the permissible actions of people under a set of rules, but also because they propose a set of prescriptive norms giving the actors a reason for action. The institutionalist approach assumes that it is both possible and desirable that the social and political institutions give the actors a reason to comply with, or be governed by, collective rules [14].

In the context of the implementation of the Nagoya Protocol, the market-oriented self-regulatory approach will take the shape of market or quasi market driven implementation method, that is through the effective and efficient governance of decentralized voluntary agreements [15,16]. In this context, multi-level governance of ABS is mainly concerned with improving the coordination needed for establishing player-to-player contractual agreements between stakeholders in both user and provider countries, such as information sharing and harmonization procedures [17,18].

The normative institutionalist approach, on the other hand, will rely on the positive institutionalization of the core principles of the ABS regime within national legislation and public policies, beyond the minimal measures for the coordination of the bilateral contracting between economic actors [19]. While market-oriented self-regulation is, of course, likely to pursue general objectives of international equity (such as global justice or the protection of the rights of Indigenous and Local Communities) and ecological sustainability (such as conservation and sustainable use of biodiversity), the normative institutional approach translates these core normative principles of the Nagoya Protocol directly into positive public norms. In doing so, this second approach, unlike the first one, thus allows the competent authorities to guarantee that the regulation of access, and benefit-sharing serves the environmental and social objectives of the Nagoya Protocol and the CBD. This implementation can include legislative action, but can also proceed through public policies. It is also likely to take the form of so-called reflexive governance or meta-regulation, steering the process of implementation and supporting collective action that contributes to the goals of the Nagoya Protocol, in addition to “regulating social and individual action directly” [20,21].

This paper analyzes the challenges related to the multi-level governance nature of the Nagoya Protocol in the specific case of Belgium, which is especially relevant in this regard. With 340 companies, the number of biotechnology companies per capita in the country is among the highest in the world [22]. The majority of them are active in the health-care sector, making the country the third largest importer and exporter of medicinal and pharmaceutical products and medicines [23]. According to its own figures, the biopharmaceutical sector employs over 30,000 people, while providing 40% of the total private R&D in the country [24]. The implementation of the Nagoya Protocol thus raises serious economic and political stakes for the country and this is clearly visible in Belgium because of its genetic resource collections, its industrial actors, and so on. However, more fundamentally, Belgium offers a particularly interesting political substrate for the analysis of multi-level governance processes. While the country is preparing the ratification of the Protocol (see Section 3 of this paper), it is party to a number of other international instruments and an EU Member State, both factors which will directly influence its implementation of the Protocol. It is also a highly decentralized federal state, comprising three Regions and three Communities, which share ABS-competences with the federal government. The multilateral and bilateral international obligations of the country notwithstanding, the competences that are relevant for the Nagoya Protocol are divided between the regional, federal, and European level—as well as the corresponding public administrations and agencies. Belgium, thus, presents a unique case, combining high economic stakes in the implementation of the Nagoya Protocol and a high level of decentralization, suitable for analyzing the multi-level implementation of an international agreement.

The questions underlying this paper are therefore the following: what are the consequences of the multi-level governance character of the Nagoya Protocol for its implementation in Belgium? How does the multi-level character of the implementation impact the choice between a self-regulatory approach and a normative institutionalist one? In addition, to what extent does the multi-level character restrain the political opportunity to move beyond a mere self-regulatory approach to implementation?

While some reflections on the state of the implementation are given in Section 3, this paper does not intend to provide the reader with a comprehensive study of the implementation of the Nagoya Protocol in Belgium: it is premature at this stage, and would exceed the scope of the paper. Nor does it aim to propose a prospective implementation handbook of the Nagoya Protocol for Belgium, as interesting that could be for the future. The paper, rather, uses the case of the implementation of the Nagoya Protocol in Belgium to depict how the multi-level character of the implementation favors some governance patterns over others, and how these features impose specific challenges for the (even modest) implementation of a normative institutional approach that would differ from the institutional status quo and facilitate the achievement of the objectives of the Nagoya Protocol.

In order to answer the above questions, the following section of our paper outlines our theoretical framework of self-regulation versus institutionalization, based on existing concepts in the literature. The theoretical approaches are adapted to the context of access and benefit-sharing of genetic resources, and their advantages and disadvantages with regard to the objectives of the Protocol are clarified. We then provide an in depth analysis of the consequences of the multi-level governance context for the implementation of the Protocol in Belgium. Third, we assess the constraints that such a multi-level implementation imposes on the possibilities for sustainable institutionalization of the core objectives. Our argument will be that the multi-level reality of the implementation of the Protocol explains, in part, the tendency towards a minimalistic market-based self-regulatory approach. As highlighted throughout this article, this market-based approach offers little guarantee as to the achievement of the core objectives of the CBD. For instance, private contracts do not necessarily take into account social and environmental goals, unequal bargaining power between trans-national actors threatens the fairness of contracts and current intellectual property rights appear at odds with the facilitation of access to genetic resources. The final section concludes.



2. The Institutionalization Process of Access and Benefit-Sharing Sharing Objectives

The implementation of the Nagoya Protocol is an ideal case to study the tension between the minimum market-oriented self-regulatory approach and the institutionalization of ABS introduced earlier, as illustrated by the discussion on the proposal for an EU Regulation on ABS between the European Commission and the European Parliament. The European Commission’s text proposed minimal regulation of the Nagoya Protocol [25], relying mainly on a self-monitoring system (i.e., due diligence) for the utilization of genetic resources. This approach was first denounced by the Committee on Development of the European Parliament, stating that “[…] when elaborating its proposed system for the implementation of the Nagoya Protocol, the Commission has obviously been more mindful of users’ than of providers’ interests and concerns. Minimizing users’ burdens and costs and facilitating easy access seem to be top priorities, while the same can definitely not be said about promoting effective benefit-sharing (BS)” [26]. The European Parliament Committee on the Environment, Public Health and Food Safety’s response, while preserving the idea of a self-monitoring system proposed by the Commission, extends the rationale behind the draft proposal by “guaranteeing […] ethical conduct”, “[reinforcing] international equity”, and putting fair and equitable benefit-sharing as well as conservation and sustainable use of biodiversity back on center stage through the amendment of the EU proposal [27].

This tension is also mirrored in the different conceptions of public governance, which are at play in the implementation process of the Nagoya Protocol, and especially the two approaches—self-regulation and institutionalization—defined in the introduction.

It should be noted that these approaches are ideal-type analytical distinctions, rather than realist descriptions of the complete set of possible nuances found in between them. The difference between these approaches is not intrinsically linked to the role they might give to formal institutions, civil society representation or market mechanisms in the governance toolbox. The market-oriented self-regulatory approach, for instance, might have recourse to formal institutions to govern the transactions costs of the social interactions—and more widely, uncover what “right/accurate rational behavior” should be. The analytical distinction between both approaches resides in their conception of collective action. The self-regulatory approach assumes that the governance has to accompany an already set range of preferences and coordination behaviors: the role of the state is then to let human action and coordination take its natural inclination. The normative institutionalist approaches assumes there is no such (politically relevant) pre-set behavioral range and that the formation of collective action is, and must be, framed by collective institutions.

In this context, the analytical distinction between these registers goes along with a normative distinction. The self-regulatory approach assumes that the question of the collective justification of the outcome can be handled at the level of the self-regulated coordination, based on proven efficacy and efficiency of outcomes resulting from a decentralized iterative learning process. In contrast, the normative institutionalist approaches posits that the justification derives from a reasoned legitimation process at the level of the institutions involved (which might also include criteria of efficacy and efficiency, amongst others, but from the point of view of criteria of institutionalized justification processes).

Finally, this analytical and normative distinction also opens two pragmatic distinctions. Even if the market-oriented self-regulatory approach does not preclude state support, state support will tend to be used mainly in normative institutionalist frameworks. Likewise, even if a normative institutionalist framework does not preclude using market or quasi-market driven policies, these mechanisms will tend to be set within state organized institutions. The self-regulatory and institutionalist approaches are thus analytically distinct as to their conception of collective action and will tend—despite probable overlapping and a wide range of intermediate governance patterns—to diverging political options.

Taking into account these distinctions as well as their nuances, the first of these political options in the context of the implementation of the Nagoya Protocol, based on self-regulation, leads to a (quasi) market-centered economic rationality [20]. In order to achieve the objectives of the Nagoya Protocol, the aim of this form of regulation is to create a level playing field, which is both legal and international, to facilitate access to genetic resources, thereby fostering the creation of global exchanges based on private contracts between users and providers of genetic resources. In this regard, the main goal of the coordination between the different actors is to contribute to the standardization of the procedures that can govern the market for genetic resources, while taking into account some specific needs of particular sectors such as the research sector, the agricultural sector or the exchange of pathogens in the context of pandemic prevention and cure. Such a market-based perspective fits well with a minimalist definition of meta-regulation by public authorities, as analyzed in the literature on the shift from direct state regulation to self-regulation by private actors: “Rather than regulating prescriptively, meta-regulation seeks to stimulate modes of self-organization within [a private firm] in such a way as to encourage internal self-critical reflection about its performance” ([28], p. 13). The institutional environment, however, is never absent from the self-regulatory approach: self-regulatory approach does not rule out legislative rules or state control per se, as it also requires a legal contractual framework, private international law regulations, and/or judicial control of public action. Nonetheless, the role of collective institutions only entails providing information and enforcement mechanisms that reduce actors’ uncertainty [19].

The implementation process of the Nagoya Protocol can also be framed within a normative institutionalist perspective of political rationality [19]. Notions of social justice and ecological sustainability are not only ethical principles to be achieved by self-regulated actors within a set of procedural constraints. In an institutional perspective, these normative goals are translated both into positive substantial and procedural legal principles, and in public policy supporting collective action that contributes to these normative goals. It includes prescriptive provisions and positive public action aiming to explicitly up-scale environmental and social standards, thereby overcoming some of the drawbacks of a self-regulated approach to implementation described earlier [29].

The normative institutionalist approach to implementation goes beyond the classical “command and control” conception of the legal order. Following the insights from the work in sociological institutionalism (for an application to the field of ABS, see [10]; for seminal sources, see [30,31,32,33]), this approach might also come to understand public policy as a reflexive process between the normative perspectives emanating from the social sphere (including the scientific, economic, and cultural sub-systems) and the rules of recognition defining the legal sphere. In this framework, the normative institutionalist approach to implementation could contain elements of meta-regulation of self-regulated actors, but such meta-regulation also goes beyond the minimalistic approach of coordinating a set of actors based on the expression of their preferences in market-based and research transactions.

Building on theories of network governance, Sørensen and Torfing summarize different forms of meta-regulation that go beyond the minimalistic meta-regulation of self-regulated actors and aim at organizing processes of social learning and norms based justification that go beyond decentralized learning [34]. The first form of meta-regulation is the interference of a meta-regulator. While self-regulated networks rely on the spontaneous or oriented convergence of actor’s preferences, it appears nonetheless that such a convergence is not guaranteed. In the context of ABS, relying mainly upon contracts agreed between private users and providers of genetic resources might generate numerous disagreements for the negotiation of issues such as the access conditions, the benefit-sharing requirements, the temporal and material scope of agreements, etc. The persistence of these disagreements undermines the effectiveness of the network of actors that are part of the ABS regime and their ability to settle agreements. In such cases, interference by a meta-regulator (this could be the state or an actor appointed by the state) might be judicious, whether through direct process management or as a fully-fledged participant in the negotiation [34]. An obvious candidate for such meta-regulation is state support for the drafting of standard agreements for researchers, managers and users of collections of genetic resources, such as an update of the Micro-Organisms Sustainable use and Access regulation International Code of Conduct (MOSAICC) code of conduct discussed below.

While regulated networks can be in need of conflict mediation to remediate ineffectiveness, they might also require some form of public management process to be governable [34], thereby specifying the “rules of the game” in which actors interact and negotiate [35], which is the second form of meta-regulation. Sørensen and Torfing identify three options for the provision of ground rules that can modify the rules of the game: (1) the use of incentives; (2) the redistribution of resources between actors; and (3) the threat of re-centralization of regulation (the “shadow of hierarchy”) [34]. These three options find a political translation in the implementation of the Nagoya Protocol. For the first option, an illustration of game structuring through the use of behavioral incentives (which are not necessarily monetary incentives) can be found in the possible creation of quality labels for so-called “national trusted collections”. In line with the EU notion of EU trusted collections, these labels can be implemented through auditing procedures, such as those in place for ISO certification. The second option, the redistribution of resources among the stakeholders, allows the state to level the playing field, thereby strengthening weaker actors and, thus, fostering fairer agreements [21]. This latter goal might, for instance, be met through the possible role that international development cooperation could play in developing specific capacity building projects in developing countries and/or for indigenous and local communities. Finally, through “re-centralization”—the third option—Morgan’s “shadow of competition”, which characterizes market-based meta-regulation [20], is replaced by a “shadow of hierarchy”, under which the meta-regulator explicitly leaves the door open for direct prescriptive intervention in case of ineffective self-regulation by the stakeholders. The regulator acts in that case both as a last resort legislator and as a negotiation warning for the parties [36].

The third form of meta-regulation relies upon identity formation, which consists in shaping common understanding of the actors on how they ought to handle and interact with other actors (i.e., the appropriateness of their actions), as well as developing collectively agreed objectives [34]. This integration approach is often presented as a way to enhance the political capacities, equalize the distribution of these capacities, and “increase the democratic quality of societal governance processes” ([34] p. 177). However, it first and foremost constitutes a collective consensus building method [37,38,39,40]. As such, the reciprocity of user and provider measures under the Nagoya Protocol is a perfect example of what will eventually need to become a common vision of ABS. Too often, benefit-sharing is viewed as a cost or a burden for users of genetic resources [41], whereas it could also serve as an incentive for providers to facilitate access and promote conservation activities, which eventually also benefit users. However, the development of a common narrative also contributes to building social legitimacy for the implementation process of the Protocol. The narrative designates a biographical dimension when it covers the succession of the facts, interactions, and steps of the decision-making process. It constitutes the whole set of meanings orienting the supposedly shared reading and interpretations of the Protocol [42,43]. Finally, it designates the process by which the actors are led to think they are an effective part of a collectively shared and deliberative process [44]. In the ABS context, this could mean that relevant stakeholders such as civil society members (e.g., environmental and human rights NGOs) are supported in following the day-to-day implementation of the Nagoya Protocol. This is especially relevant as, in the current state of affairs, few Belgian NGOs are involved in following up the implementation of the Nagoya Protocol and/or have the necessary resources at their disposal to do so [45].

These different types of prescriptive provisions and positive public action are examples of what could be done to institutionalize ABS, thereby guaranteeing that the objectives of the CBD—biodiversity conservation, sustainable use of its components, and fair and equitable benefit-sharing—are met through the implementation of the Nagoya Protocol. The interference by a meta-regulator, for example, enables the content of ABS-agreements to be influenced, for instance, by helping stakeholders to identify the circumstances under which benefit-sharing can be deemed fair and equitable or to make sure that benefits are used in accordance with the environmental objectives of the Convention. In the same vein, the use of incentive systems rewarding pro-active implementation strategies by key actors can play a role in up-scaling the level of positive involvement in the ABS regime. The strength of the motivation of stakeholders to comply is indeed likely to be a determinant factor for reaching the ABS objectives [46], especially with private stakeholders who currently prefer to trade with informal providers that do not follow benefit-sharing standards [47]. Another barrier to the fair and equitable benefit-sharing objectives of the Protocol is the unbalanced bargaining power resulting from asymmetries in information, knowledge, negotiation skills and capacity. However, this can be solved by institutionalizing a form of redistribution of resources between the stakeholders, as described above.

In contrast, in a self-regulatory framework, the sharing of benefits and the conservation and sustainable use of biodiversity are seen as possible extra-contractual consequences of the contract-based transactions between users and providers (i.e., one contractual arrangement might have better side-effects on the environment than another). The realization of both these environmental and social goals is thus limited to the effectiveness of the national procedures regulating and monitoring these extra-contractual obligations, within a space of political action framed by the market-based tools. Under such a framework, the implementation of the Nagoya Protocol only relies on best efforts of private actors and on the public promotion and management of a transparent global system of exchange of genetic resources. This simple facilitation of a market of genetic resources is thus doomed to fall short of achieving the objectives of the Protocol, as “commercial mechanisms leave very little room to incorporate broader, social goals, such as securing human needs and equity” and protecting the environment [18,48,49,50].



3. Belgium as a Multi-Faceted Case of Multilevel Governance

Belgium ratified the Convention on Biological Diversity in 1996, which entered into force (for Belgium) in 1997. Following the ratification, a number of biodiversity-related initiatives were taken by the different power levels in light of the implementation of the CBD. Some of these initiatives, such as the 2006 National Biodiversity Strategy and the 2010 Federal Plan for the integration of biodiversity in key sectors, already included some ABS provisions. These provisions mainly supported capacity building and awareness-raising activities, both domestically and abroad and the establishment of standard procedures for the exchange of biological material, such as the “Micro-organisms Sustainable Use and Access Regulation International Code of Conduct” and the “Standard Material Transfer Agreement”, discussed below. In 2005, following the European Directive 98/44/EC on biotechnological inventions, which refers to Articles 8(j) and 15 of the CBD [1], Belgium also introduced a disclosure requirement for biological material. The amended patent law now requires geographical origin of the biological material that has been used as a basis for new inventions to be included in patent applications [24,51].

Belgium signed the Nagoya Protocol on 20 September 2011, after having played an important role in its establishment: the country held the European presidency and occupied a seat in the Bureau of the Conference [52] during the negotiations in Nagoya. Belgium currently represents the EU in the Bureau of the Intergovernmental Committee for the Nagoya Protocol (ICNP) [52] and it aims to be a Party at the first Meeting of the Parties to the Protocol. The implementation and ratification of the Protocol are, therefore, of high political priority for the country.

However, no existing national legislation currently regulates access and benefit-sharing obligations as understood by the Protocol [51]. The implementation of these obligations will need to take place simultaneously on different power levels. The very wide scope of subjects it addresses, the multiplicity of social sub-systems and languages (scientific, economic, administrative) involved and the multiplication of competent authorities and stakeholders it stages, lead to what has been called the “erosion of traditional bases of political power” [53]. This phenomenon covers various dimensions, amongst which we will focus in particular on three key dimensions that have been underlined in the literature on multi-level governance: (1) the internationalization of the policy regime; (2) the denationalization of the state; and (3) the destatization of the political system [21,54,55,56]. This section analyzes how the implementation of the Protocol works in these three dimensions.

The internationalization of the ABS policy regime leads not only to a multiplication of international actors (UN bodies, regional bodies, such as the EU and nation states) but also to a “problem of interplay” between existing international norms regulating similar and/or related issues [57,58]. The Nagoya Protocol is both directly and indirectly influenced by issues such as biodiversity conservation, international trade, agriculture, intellectual property, and indigenous and local communities’ rights, all of which are regulated through different international institutions and sets of norms.

The second process is the denationalization of the state. Although recent evolutions in international environmental law have confirmed national sovereignty over national resources such as genetic resources and marine territorial waters [59], the nature of the ABS-issues requires a decentralized approach in order to be effective. Power and competences are thus distributed on a territorial scale, allowing for national, sub-national, and local power levels to co-govern genetic resources and traditional knowledge. This process is particularly relevant in a federal state such as Belgium, where ABS-related competences are scattered around three different levels of competence (federal, regional and community). Moreover, the vertical division of powers between federal and federated entities is coupled with a horizontal division. The large range of issues covered by the Nagoya Protocol also implies an extended horizontal administrative distribution of ABS-related competences within each of the power levels.

But this decentralized approach is not only applicable to “official” authorities. Hence, the third shift operated by multi-level governance is a destatization process in which power is shared between governmental and non-governmental entities. The shift from “government” to “governance” is clearest in this third aspect of multi-level implementation. Implementation of ABS, with its multiple incidences on private economic, social, and environmental interests, implies active participation of civil society, research actors, ex situ collections and, in particular, private companies utilizing genetic resources.


3.1. Internationalization and Institutional Interplay

The existence of related international norms discussed in different fora has direct consequences for the implementation of the Nagoya Protocol through national country legislation. First, for those countries that ratified CBD, such as Belgium [60], little choice is left with regards to the ratification/implementation of the Protocol. The Nagoya Protocol builds on existing ABS provisions included in the CBD, particularly in its Articles 8(j) and 15 [1]. The latter forms the core ABS provision of the Convention. Under Article 15 [1], Parties to the CBD recognize the sovereign rights of States over their natural resources (Article 15.1), endeavor to create conditions to facilitate access to genetic resources (Article 15.2) and commit to taking “legislative, administrative or policy measures” in order to share the benefits arising from research and development on genetic resources and traditional knowledge, in a fair and equitable way and based upon mutually agreed terms (Art.15.7). Article 8(j) [1] adds that Parties to the CBD shall “respect, preserve and maintain” traditional knowledge held by Indigenous and Local Communities (ILCs) and ensure application of this knowledge is done with approval and involvement of these Communities. Through its ratification, Parties to the CBD are committed to taking national measures with the aim of complying with these ABS provisions. Ratifying and implementing the Nagoya Protocol can thus be seen as a legally sound way of taking the implementation of these ABS provisions under the CBD forward, in a mutually agreed way with the other Parties to the CBD. Furthermore, and deriving from this, non-ratification of the Nagoya Protocol has obvious disadvantages. In a situation of non-ratification, international entry into force of the Protocol would still require clarifying the current Belgian legal framework in light of possible future relations of Belgium as a non-Party to the Protocol with Parties to the Nagoya Protocol. Failing to do this would generate legal uncertainty and inhibit transparency, both prominent aspects of the implementation of the Nagoya Protocol, thereby potentially increasing transaction and litigation costs for users and providers [51]. This clarification would transpose the legal obligations from the CBD in Belgian law, but nevertheless be different than setting-up full-blown measures required for the implementation of the Nagoya Protocol, creating a confusing situation for users and providers where the same issue is covered by several different legal regimes.

Alongside the CBD, another instrument also regulates international access and benefit-sharing: the 2001 International Treaty for Plant Genetic Resources for Food and Agriculture (ITPGRFA) [61]. The objective of the ITPGRFA is strikingly similar to the objective of the Nagoya Protocol and its stated proximity with the CBD [62]. Its scope, however, is much more limited, applying only to a pre-defined list of plant genetic resources for food and agriculture. While both instruments aim to establish an international access and benefit-sharing regime, their approach is different. The ITPGRFA is designed to establish a multi-lateral system based on standardized contracts, facilitating access to common-pooled resources and sharing benefits through an international benefit-sharing fund. The CBD and the Nagoya Protocol, as we have seen, are based on bilateral player-to-player exchange of resources, leaving exchange protocols as well as access and benefit-sharing conditions to the discretion of Parties and stakeholders’ arrangements [63].

The issue of the protection of ILCs is covered by a series of international instruments in the area of development cooperation and sustainable development, to which Belgium is also a Party. In particular, the 1957 International Labor Organization (ILO) Convention No. 107 on Indigenous and Tribal Populations, the ILO Convention No. 169 on Indigenous and Tribal Peoples, and the United Nations Declaration on the Rights of Indigenous Peoples. The latter is also explicitly noted in the preamble of the Nagoya Protocol and might therefore provide a framework in the further elaboration of decisions under the Nagoya Protocol relevant to the rights of ILCs. Agenda 21, adopted at the 1992 United Nations Conference on Environment and Development (UNCED) in Rio, also applies in this context. Its Chapter 26 focuses on the role of indigenous people and their communities. It is provided that such communities possess a unique knowledge of their environment and the natural characteristics thereof. Consequently, indigenous people and their communities should acquire the right of self-determination, manage their own resources and participate in the decision-making on development programs affecting them. While these instruments are mainly of a non-binding nature, they do provide for additional international norms with regards to the protection of ILCs and their knowledge, which Belgium is bound to honor, independently from possible implementation of the Nagoya Protocol.

Discussions at the World Trade Organization (WTO) and the World Intellectual Property Organization (WIPO) also interfere with the implementation of the Nagoya Protocol [57,64]. Although the Nagoya Protocol is now the main instrument for the protection of genetic resources and traditional knowledge, misappropriation by patents granted in violation of the legislation of the providing country are to be covered by the WIPO and the WTO’s Trade Related Aspects of Intellectual Property Rights (TRIPS). These overlaps have not only influenced the negotiations of the Convention in 1992, but also those of the Protocol in 2010, with pressure from WIPO to water down user obligations and the compliance mechanism related to property rights during the process [48]. The last meeting of the WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGC) focused on the biodiversity-related disclosure requirements in patent applications [65,66], a debate which lasted for nearly 15 years and was finally dropped in the negotiations in Nagoya. This same point has also been discussed at the WTO since the beginning of the Doha Development Round (2001), through the amendment of Article 27.3 (b) of the TRIPS agreement [67]. The WTO discussion also includes a proposal to include a requirement for prior informed consent and proof of benefit-sharing into the TRIPS Agreement, in order to reconcile it with the CBD’s ABS provisions. Opposition to the disclosure requirement through amendment of the TRIPS, led by the United States, has argued that prior informed consent and benefit-sharing can be achieved through a contract-based system, thus relying on the market and the self-organization of the stakeholders [68].

Finally, Belgium is a member of the EU and therefore the possible legal action in Belgium on regulation of ABS issues is likely to be constrained by decisions taken at the EU level. The European Commission’s proposal for a regulation on ABS [25] aims to harmonize user-compliance measures among its member-states. It relies on the establishment of minimum features of due diligence measures, obliging user of genetic resources to transfer information along the development chain to guarantee that genetic resources and traditional knowledge were accessed in accordance with applicable legal requirements. The European Union, however, is not only an international organization but also a political layer in itself, with its own collective institutions, jurisprudence, and legal order. Hence, it will also contribute to a process of denationalization of its member states (see the next point).

This non-exhaustive overview of the consequences of internationalization of norms, in subject matters that impact on ABS, shows that some international treaty obligations or recognized general norms are mutually supportive of the ABS implementation process, while others contradict or might slow down the adoption of effective ABS regulation. Such interplay between regimes clearly has an implication for the implementation process of ABS in a country such as Belgium. In particular, instruments like the different ILO conventions, Agenda 21 or the ITPGRFA are mutually supportive of (or even reinforce) the social and environmental objectives of the Nagoya Protocol. Therefore, the parallel work on the further development and implementation of these related international agreements can clearly contribute to the institutional approach to the implementation of the Nagoya Protocol as further discussed below. Other processes, like the WTO, WIPO, and the current EU proposal seem to influence the implementation of the Nagoya Protocol through market arrangements and patent protections, thereby contributing to a self-regulatory approach.



3.2. Denationalization

The possible modes of regulation of access to genetic resources and sharing of benefits from their utilization are influenced by the distribution of environmental competences over regional entities in many federal states, on the one hand, and by the transfer of some environmental competences to transnational federal entities-, such as in the case of the EU—on the other hand. These dynamics play a prominent role in Belgium and permit analysis some of the key features that also play a role for many other countries dealing with ABS.

As in many federal states, the main environmental competences in Belgium are situated at the level of the sub-national federated entities. Prominent examples of such regional environmental regulation are the case of Wales in the UK or the German Länder. A number of environmental competences are reserved for the Federal State, some of which are key for ABS, such as the export, import, and transit of non-indigenous plant varieties and animal species or the exercise of environmental and nature conservation competences within the Belgian territorial sea. However, despite these reserved competences, the three Regions (Flemish Region, Walloon Region, and Brussels-Capital Region) have the greatest responsibility in biodiversity-related issues, including the protection of the environment and the conservation of nature.

To illustrate how this influences the implementation of the Nagoya Protocol, let us take for instance the case of the existing legislation on physical access to and use of genetic material. The legislation is dependent on the relevant authority, which means that each Region and the Federal level have their own rules. However, it also depends upon the type of ownership (private, public, or res nullius) and the existence of restrictions on the ownership, such as specific protection for protected species, protected areas, forests, or marine environments. As regulated, for instance, by the 1997 Flemish Government Nature Conservation Decree, all acts that are not understood to include the normal maintenance of vegetation require a permit, including for commonly accessible green areas such as parks and gardens [69]. In the Walloon Region, however, permit delivery is regulated by the regional Code for urban and land planning [70], which regulates acts in zones previously prescribed by the government as being in need of protection, such as Natura 2000 sites. In the Brussels-Capital Region, different rules apply for protected and non-protected areas: while the collection of natural resources requires no permit for unprotected parks, gardens, or squares, and any acts implying the adaptation of the vegetation in protected areas are strictly regulated by the 2009 Nature Conservation Ordinance [71]. Finally, access to marine resources is regulated by federal laws on the protection of the marine environment and the exclusive economic zone, containing specific rules for scientific research using resources over which Belgium holds sovereign rights. All four power levels have, thus, appointed specific authorities for the handling of physical access requests and provide for different administrative sanctions in case of non-compliance. Even though the Nagoya Protocol has not been ratified yet and ABS is not explicitly covered by these dispositions, it is clear that, in Belgium, both access and benefit-sharing will be implemented in a similar way to these dispositions and that the three regions and the Federal State will each have their own access rules under the Nagoya Protocol.

Although the implementation of the access provisions of the Protocol is likely to be conducted by environmental ministries and administrations, other (non-environmental) ABS-related competences are equally scattered around vertically and horizontally in Belgium. Agricultural policy, including the application of common European measures is also mainly a regional competence, with the exception of the standardization and monitoring of the quality of raw and vegetal material, which is a reserved federal competence. Regions are also the main responsible authorities with regards to economic and industrial policy, even if the Federal government retains full competence over competition law, trade practices and intellectual property, all which could play a role in the implementation of the Nagoya Protocol.

Research, another key aspect of the implementation of the Nagoya Protocol, is divided differently between different power levels. The Flemish and French Communities are first in line, as they regulate fundamental research and higher education. However, the regions and the Federal government are competent in the field of research related to the exercise of their competences, including for instance economically oriented and industrial research (Regions) or the organization of data exchange networks between scientific institutions on the national and international level (Federal government). Finally, foreign policy and development cooperation are divided between the different entities according to the principle “in foro interno, in foro externo” [51].

Even though Belgium will be a single Party to the Protocol (once ratified), it remains bound by political dynamics at sub-national level, which distribute ABS-related competences between and within the different power-levels.



3.3. Destatization

It is one of the most challenging features of the ABS framework that access and benefit-sharing is legally grounded in the national state’s sovereign rights over genetic resources, while in practice “it is mostly private actors that manage transjurisdictional transactions of genetic resources” ([72], p. 48,56). The authority to grant access to genetic resources, for instance, is a prerogative of the State, but can be attributed by the State to well identified non-governmental entities such as research institutes and ex situ collections. In contrast, those acquiring and using genetic resources are in many cases non-state entities, mostly researchers and private companies. Furthermore, the terms of the exchange (i.e., Mutually Agreed Terms, MAT) between these actors are normally set out in private law contracts (such as Material Transfer Agreements), but must comply with the rules and procedures for MAT established in the provider countries’ legislation upon accessing the resource [73] and the rules for monitoring the establishment of MAT in the user countries’ legislation [73]. Therefore, in practice, power over ABS implementation is shared between governmental and non-governmental entities situated both in the user and provider countries. Implementation of ABS, with its multiple incidences on private economic, social, and environmental interests, implies active participation of civil society, research actors, ex situ collections and, in particular, private companies utilizing genetic resources.

The research community, private, or public, is arguably the stakeholder group most affected by ABS under the CBD and the Nagoya Protocol. This explains why the sharing of benefits for the exchange or the utilization of genetic resources is mostly self-regulated by the sector, with each institution proposing its own rules and standard agreements. Some stakeholders have taken a leading role in formulating standard contractual clauses and procedures for establishing private law agreements that can be used by the research community and which are compliant with the provisions of the Protocol.

In Belgium, the major providers of genetic resources, the Belgian Coordinated Collection of Micro-organisms (BCCM) and the National Botanic Garden, each have their own codes of conduct aiming to foster conformity of the distributed genetic resources with the PIC requirements of the provider countries. The BCCM launched the international Micro-organisms Sustainable Use and Access Regulation International Code of Conduct (MOSAICC) initiative in 1997: MOSAICC is a voluntary code of conduct to facilitate access to microbial genetic resources in line with the CBD, the TRIPS Agreement, and other applicable national and international law, to ensure that the transfer of material takes place under appropriate agreements with the downstream users and is monitored to secure benefit-sharing. It aims, in particular, to develop an integrated conveyance system that has reliable tools to evaluate the economic value of microbiological resources; that provides validated model documents with standard provisions to enable tracking via an uncomplicated procedure, widely applied by microbiologists; and that combines valuation and tracking in one system for trading of microbiological resources, with balanced benefit-sharing for those that are entitled to be rewarded for the services and products they provide to society, and with the countries of origin of the genetic resources. The BCCM uses a standard Material Transfer Agreement (MTA) for getting access to the genetic resources of its public collection, which is established according to the guidelines of the MOSAICC code of conduct. The MTA stipulates that anyone seeking to access genetic resources held by the BCCM has the responsibility to obtain any intellectual property licenses necessary for its use and agrees, in advance of such use, to negotiate in good faith with the intellectual property rights owner(s) to establish the terms of a commercial license; taking also into account specific national laws regarding Article 15.7 of the Convention on Biological Diversity [74] as to conditions concerning benefit sharing (Art.8 of the BCCM MTA) [67].

The National Botanic Garden of Belgium has joined the International Plant Exchange Network (IPEN), a network of botanic gardens that organizes the exchange of living plant specimens. IPEN members have adopted a code of conduct regarding access to genetic resources and benefit-sharing. In line with the code, the Botanic Garden only accepts plant material that has been acquired in accordance with the provisions of the CBD. The Garden supplies seed material to other IPEN members, under the same terms under which it was acquired and unless an “agreement on the supply of living plant material for non-commercial purposes leaving the International Plant Exchange Network” [75] is signed by authorized staff.

As shown elsewhere [51], more standardized benefit-sharing procedures tend to provide better guarantees to meet the social and environmental objectives of the Protocol, while at the same time offering better economic perspectives by increasing legal certainty and transparency for all the actors. The necessity of accommodating sectorial differences in such standardized procedures will, however, require some form of flexibility in the exchange protocols of genetic resources. The latter can easily be achieved while taking into account a set of standard provisions and/or guidelines aiming to safeguard the objectives of the Protocol and the Convention, in particular those in the interests of broader society, such as fair and equitable benefit-sharing and the conservation of biodiversity.




4. Assessing the Opportunities for Institutionalization in a Multi-Level Governance Framework

Each of the three dimensions of the multi-level governance aspect has a consequence on the possibility of moving from pure coordination of the actors involved in transactions with genetic resources towards a full-fledged institutionalization of the social and environmental objectives of the Protocol. As described earlier, this institutional approach can take place under different forms: as national legislation or national public policy under the form of interference by a meta-regulator, public management, or identity formation.

The first impact of multi-level governance on the choice between the two types of implementation is related to the internationalization aspect analyzed above. As an EU member state, Belgium could benefit from an environmental watchdog with a strong environmental record and through which environmental policy making can be considered in a longer term than if handled individually by each member state [76]. The EU, through its “acquis communautaire”, could furthermore help to upscale environmental concern by creating a common understanding between its member states of the social and environmental importance of access and benefit-sharing. In addition, more generally, the internationalization and the regime interplay is far from being incompatible with an institutionalist implementation approach. For those issues that remain to be clarified in discussion between various regimes before a possible transposition in the national legal frameworks, public policy could already contribute in a first stage to the implementation of the objectives of these agreements. This applies in particular to the case of strong and pre-existing international institutions and norms set by instruments such as the ILO Conventions, Agenda 21, the ITPGRFA, and the CBD itself. As the implementation of the Protocol is only in its first steps, it is quite likely that the Nagoya Protocol could benefit from a form of shared institutional identity brought by other international environmental and social instruments.

However, Belgium’s geopolitical situation might lead the country toward market-centered institutional arrangements. As a small and extremely open economy, the country is highly dependent upon international trade, which makes it a suitable candidate for the influence of “the shadow of competition” [20]. Furthermore, the current economic financial crisis in the Eurozone, combined with the economic weight of the biotechnology sector in the EU, could also reframe general discussions in the EU around an economic rationality, be it at the level of their content, or at the level of their governance pattern. The European Commission’s proposal for a regulation on ABS [25] appears at odds with the core environmental objectives of the CBD, containing little if no provision for conservation and sustainable use. As Kamau et al. maintain, the Commission rather views the Protocol as “an undesired obstacle to free R&D” ([77], p. 261) and its power to legislate could then rest on the EU competence for external trade. However, this would require public acknowledgment that the Protocol is an instrument for trade, which would equally run counter its own objectives. Additional challenges might arise from the interplay between different international regimes dealing with genetic resources trade. As neither WIPO nor the WTO include the protection of providers of genetic resources and intellectual property rights in their legal devices, the on-going conflicts over intellectual property rights within the international ABS regime are likely to persist. By polarizing the positions, these discussions further delay the establishment of effective monitoring systems for the utilization of genetic resources, with disclosure requirements seen by some as an essential mechanism to fight biopiracy [78]. It is likely that countries will want to wait until more clarity concerning disclosure requirements is provided at WIPO and/or at the WTO, risking consigning the whole enterprise to oblivion. An illustration of this issue can be found in the position of the European Union in this regard. While the EU initially supported the adoption of a binding disclosure requirement of the country of origin of genetic resources and associated traditional knowledge for all patent applications [79], this idea was completely left out of the European Commission’s proposal on the implementation of the Nagoya Protocol. However, the case of Belgium offers some advantages in this regard, as the country has already introduced a limited disclosure requirement, described above. Amending it to make it compliant with the Nagoya Protocol could be a useful and cost-effective form of “game structuring” which would contribute to the minimization of the risk of misappropriation of genetic resources and traditional knowledge by Belgian users (at least for those utilizations leading to patenting). Furthermore, Hoare and Tarasofsky [78] consider that, while uncertainty remains, the disclosure requirement has potential to enhance sustainable development within the ABS regime and to foster trust between the stakeholders. Belgium, thus, should not wait for the completion of an endless discussion on the disclosure requirement.

The divergent conceptions of public action underlying this conflict overlap with our distinction between self-regulation and institutionalization of ABS. The Protocol’s primary objective is to ensure that providers—situated at the beginning of the development chain—get a fair and equitable share of benefits (possibly including the sharing of intellectual property rights) with the objective of promoting the conservation and sustainable use of biodiversity. The TRIPS Agreement, however, defends the protection of exclusive rights for end-users: such protection is supposed to foster innovation and economic development, as it promotes the free contractual coordination of an actor’s preferences [48]. In this framework, the exclusive rights granted by the Nagoya Protocol are in fact likely to “[result] in restricted access to these genetic resources, while such access is, subject to certain conditions, to be facilitated under the CBD” ([5], p. 89). West notes in this sense that despite this beyond-the-market view of the CBD and the Protocol’s stated objective of benefit-sharing and facilitated access, the Nagoya Protocol too came to incorporate the market-centered view of intellectual property law as an economic right and necessary for innovation, thereby being “insufficient to ensure that […] benefits are adequately distributed” ([48], p. 41).

The second impact of multi-level governance on implementation strategies is related to the process of denationalization. Indeed, the problems related to multi-level implementation in Belgium are further emphasized by a denationalization process through successive state reforms transferring competences to federated entities since 1970. The division of environmental, scientific and economic competences between the different Regions and Communities is fertile ground for regulatory competition between the federated entities and could potentially lead to a “race to the bottom of ABS” ([4], p. 64) without close cooperation between the federated entities.

Such regulatory competition is unlikely to have a major impact on Belgium as a provider of genetic resources, as no major instances are known of high-value downstream use by foreign users of Belgian endemic genetic resources. In a first stage, the Regions are more likely to adopt simple notification procedures for accessing genetic resources. Possible further decisions will be probably submitted on the evidence of a real flow of endemic genetic resources from Belgian territory.

In the case of the user-compliance and monitoring measures to be taken by Belgium, the situation is however different. As mentioned in the introduction, Belgium is a major user of genetic resources, counted among the most important biotechnology players in the EU and the world. More than half of Belgian biotechnology companies are located in Flanders, about a third are situated in Wallonia, and the rest in the Brussels-Capital Region. All three regions have set-up specific biotechnology initiatives, fund major biotechnology research in universities and compete to attract biotechnology companies to settle on their territory. Together with the high dispersion of ABS-competences over the Belgian territory, which might also impact measures for user-compliance, it might, thus, end up with four different ABS regimes on its territory, with some regions pushing towards very light user-compliance and monitoring measures in order to be more attractive for major private sector players and researchers. Avoiding this will require close cooperation and standardization between the Regions and the Federal government, delineating shared principles necessary for user compliance in Belgium, for example through the Belgian Coordination Committee on International Environmental Policy. However, with each power-level guarding its prerogatives, this is unlikely to be specific enough for a harmonization of social and environmental norms to take place in day-to-day implementation of the Protocol. This market-centered self-regulatory approach to user-compliance, which would leave the choice over monitoring measures to the self-regulation of these actors, is highly likely to lead to progressively downgraded monitoring. This is especially relevant in the context of the due diligence approach of the proposed EU regulation.

Finally, the third impact of multi-level governance on the possibility to move towards a more institutional implementation approach is related to the process of destatization. The global reinforcement of the role private stakeholders play in the negotiation of material acquisition and transfer agreements is both the source and the consequence of destatization. The so-called erosion of the traditional forms of public action gives more room for informal governance networks [55,56]. In this context, the self-regulatory approach takes for granted that the actor’s coordination contributes to the equalization of their resources, the conclusion of a fair transaction and Pareto-optimal economic equilibrium. However, in the context of the highly globalized exchange of genetic resources, this approach might lead to undervaluing the unbalanced bargaining capacity across the stakeholders, especially small commercial users and non-commercial users who do not have sufficient capacity to negotiate and/or compete with stronger players and might lack the administrative capacity to draft the required material transfer agreements in accordance with the Nagoya Protocol. Acknowledged through Article 22 [80] of the Nagoya Protocol, the issue of capacities seems to apply only to the reinforcement of capacities in developing countries. The measures proposed in the same article could—and should—However be used as well in developed user countries such as Belgium: as underscored in the Protocol itself, there is a need for each Party to “identify national capacity needs and priorities trough national capacity self-assessments” [80]. Previous research has shown that the Convention and its ABS provisions are still little known among certain group of stakeholders in Belgium, particularly private actors in downstream development (i.e., commercialization) [45].

Beyond the possible bargaining inequalities within the same national playing field, self-regulatory governance also had an impact on global justice. Unequal exchange capacities often occur between users from developed countries and providers from developing countries. Not only can this situation potentially lead to environmental degradation, abuses of the rights of indigenous people and local communities, and impact on the human development and the sustainability of traditional ways of living. It also conditions the fairness of the sharing of benefits to the capacity of both provider and user to negotiate. In this context, it can be argued that full user flexibility with regards to the exchange of genetic resources and the sharing of benefits will only exacerbate the bargaining unbalance issue.

Up to a certain extent, the wording of the Nagoya Protocol, in its benefit-sharing provisions, already provides for a possibility to address this unbalance. Indeed, paragraph 3 of Article 5 [80] indicates that the measures to implement the benefit-sharing obligation shall be taken not only by provider countries, but also by countries where the genetic resources and the traditional knowledge are being used [81]. A possible measure in this respect could be the promotion by the Federal government and the federated entities of standard agreements, thereby eliminating variations between ABS regimes and leveling the playing field for stakeholders [82]. Standardized contracts can also, and more importantly, facilitate the legal enforcement of contracts. Indeed, as Tvedt and Fauchald put it, “a contract would be binding as long as it is not found to be void, and could, depending on the dispute settlement clause included in the contract, be brought to arbitration” ([83], p. 392). With regards to benefit-sharing, standardizing the negotiation and/or the agreement allows overcoming unbalanced bargaining power resulting from asymmetries in information, knowledge, negotiation, skills, and capacity [82]. The standards established by the IPEN code of conduct and MOSAICC can clearly contribute to these goals and deserve to be supported and promoted by the user countries. Finally, as far as the detailed terms and conditions of these contracts are available to the state, standardized contract and procedures allow to monitor if benefits arising from potentially high-value resources are being shared accordingly to their value and according to the provider countries’ legislation, and if the benefit sharing serves the objectives of the Protocol and the Convention.



5. Conclusions

We have argued in this paper that a simple facilitation of a market for genetic resources is doomed to fall short of achieving the objectives of the Nagoya Protocol. Transnational justice issues and inter- and intra-national conservation of the environment are unlikely to be adequately addressed through a market-based self-regulatory approach. For these objectives to be met, countries should move from the minimum focus on market-based meta-regulation of providers and users of genetic resources, towards more sustainable forms of regulation, which translate the normative goals both into legal principles and public policy. However, such a move appears particularly challenging in the context of multi-level governance that characterizes the implementation of the Protocol.

Through the analysis of the triple reality of the multi-level implementation of the Protocol—internationalization, denationalization, and destatization—this paper provides answers to the research questions in the introduction and identified, through an in depth analysis of the case of Belgium, three core challenges to moving away from a market-centered self-regulatory approach.

First, the internationalization and institutional interplay with the rules of the global economy might generate strong pressure to adopt a minimalist implementation approach close the self-regulatory implementation process outlined in this paper, thereby mainly facilitating self-regulated bilateral commercial exchange between stakeholders and relying on existing liability and redress opportunities offered by private, public, and criminal law. As illustrated through our case study of the options for implementation in Belgium, a combination of a set of light information sharing and monitoring measures and the application of existing general clauses of international private law, referring back to provider country legislation in case of litigation, could be considered sufficient in such a self-regulatory approach. Easier to set up, this approach might also be preferred to allow for timely ratification, making the country a Party to the Protocol and allowing it to join the negotiation table when the Protocol enters into force. The same challenges of global institutional interplay probably play a role also for other countries faced to multi-level governance constraints. Indeed, the approach taken by the European Commission in this respect, together with the influence of international trade-related processes at the WTO and WIPO on the implementation of ABS are likely to further reinforce this economic rationality, focusing on the minimization of users’ burdens and costs and facilitating easy access to genetic resources. However, as argued above, national public policies, which would take steps to move towards further harmonization could contribute to avoiding such possible deadlocks. An example of such harmonization discussed in this paper is the introduction of a generalized information disclosure requirement for genetic resources, which already exists in Belgium.

Second, countries are increasingly confronted by powerful corporate interests (denationalization). As seen in the case study of the challenges faced in Belgium, highly decentralized ABS-competences between the Regions and the Federal government and the importance of biotechnology for their economies might fuel a race to the bottom in a context of internal competition, hoping to attract private sector investment in key economic sectors and spur the market in genetic resources. This is especially relevant for the cooperation on the obligations related to user-compliance, as it is unlikely that private actors will promote effective monitoring measures on their own without clear guarantees that all players have to make similar efforts.

Third, the global reinforcement of the role private stakeholders (i.e., the destatization) will exacerbate the unequal distribution of power and resources necessary to conclude fair and equitable agreements. Without capacity building and strong direct legal protection for small commercial and non-commercial entities in all countries and for providers in developing countries that are Parties to the Protocol, these players might not be in a position to comply with the administrative procedures and/or obtain fair and balanced exchange agreements in accordance with the Nagoya Protocol. Self-regulatory coordination through information sharing and lightweight monitoring measures will clearly fall short of building the necessary capacity of these key actors in the ABS regime. However, in Belgium, the state and stakeholders have developed or contributed to the development of transnational ABS agreements through MOSAICC and the IPEN code of conduct, thereby standardizing the exchange of genetic resources.

This paper has also identified additional potential solutions to overcome some of the drawbacks of a self-regulated approach through institutional public policy measures, which can be useful to guide the implementation in other countries faced with the specific pressures coming from the multi-level governance context. Examples include the establishment of standard agreements and procedures; capacity building initiatives in the context of international development cooperation; the inclusion of a meta-regulator as a fully-fledged stakeholder of ABS agreements; the creation of behavioral incentives such as quality labels; the inclusion and empowerment of civil society actors in the implementation of the Protocol; or the use of effective discloser requirements and the creation of an efficient monitoring system.

Finally, as indicated earlier, Belgium is an important political player in the access and benefit-sharing regime. A strong signal from the country could encourage countries faced with similar multi-governance challenges to step-up their efforts towards the implementation of the Nagoya Protocol. Like others [77], our analysis therefore suggests “that they should not wait for the Protocol becoming binding, and that they should take measures which follow reason and not establish the minimum which is absolutely commanded by the Protocol”. International instruments, which are mutually supportive of (or even reinforce) the social and environmental objectives of the Nagoya Protocol and to which Belgium already is a Party (the ILO conventions, Agenda 21, the ITPGRFA and the CBD itself), provide a legal basis for a beyond-the-market approach for the implementation of ABS-related provisions. As argued in this paper, an institutional approach to implementation, which can include some of the legal and public policy measures for supporting collective action initiatives highlighted throughout this paper, could contribute to overcoming the triple implementation deadlock that can result from the internationalization, denationalization, and destatization trends analyzed in this paper.
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